JAS CARNEOIE of Hubaven 
Pannel; „ 
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0 | AGALINS T + DE. 
SUZ ANNA C ounteſs of Strathmore, The Honounble | 
-Mr..Jamts Lyon, Purſuers, and His Majeſty's: Ad- 
vocate, for His Highneſs Intereſt. r 
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HE faid James Carnegie of Finhaven, ſtands 
» indicted before your Tordſhips, of wilful and 
2%  premeditate Murder and Homicide ; \in"{d'far 

as, Having acauſeleſs i/l Vill and Refertment 

& -againlithedecealt Charles Earl of Strathmore; 
Boe conceiced a deadly Hatred and Malice d- 
gain ſi Zim; and on the Day libelled, di Did Gran 
word, without the leaſt Colour or Cay © of Propocation 
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| ga ik ſaid deceaft Earl; and did. © 
| Baſe ly and ft 4 murder and kill bim, by giving bim a 
_  Woundtherewith inthe Belly, whereof be ſoon after died: At © 
_ leaſt, atthe Tome and Place deferibed; the ſaid Charles Barti 
= of Strathmore, ' was: with a: drawn Sword, felonion/ly and 
barbaurouſ wounded, and died of the faid Wound within @ | 
few Days thereafter, and that the Pannel was: Art and © 
Part in this Murder. And the Indictment concludes, © By | | 
all which it is evident, That you are guiltiy Art and Part 
© of the Crimes of wilful and premeditate Murder and Ho- 793 
Mak, orone or other of them, at the Time and Place, and | 
in the Manner above ſet forth.” BE UNE. | 
TE Pannel was brought to your Lordſhips Bur, upon he 
15th of Fwy current, to plead to this Indictment, where he | 
appeared under that deep Melancholy and Depreſſure of Spi- N 
rit, with which a Man and Chriſtian muſt be loaded, who | 
finds himſelf accuſed, not only of ſhedding of Blood, but of 
ſhedding the Blood of one, whoſe perſonal Character and 
Qualities drew from all who had the Honour to know him, 
the higheſt Efteem and Regard; and for whom the Pannel 
4 himſelf had all the Honour, intire Friendſhip, ſincere Aﬀec- 
4 tion and high Reſpect, That either his Rank, perſonal Me- 
rit, or great Benevolence could call for; and of having done 
chis barbaurouſly from premeditated Malice, deadly. Hatred, 
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and Felony forethought. 


Fou Lordſhips having put the Queſtion to him, in 
the ordinary Way, What he ſaid to the Indictment? he 


; expreſſed himſelf in theſe Words, 
7 My Lords, 6. fa. 6 | 3 
7 | Ig my ſelf. accuſed by this Trdiftment, of malition/y: 
þ 8 murdering the Eari of Strathmore; Hut, as to any TiLwilh, 
5 % Halice or Defign io hurt the Earl, d is my Witneſs, 


I Bau none Un ie Contrary, I had all the duc Regard, 
Refpett au Kigdneſs for his Lordſhip, that I ever * 
, : 1 1 3 . 8 0 


05 | Kee. M<:. „voz: 


ws of if it by ets . Zwar the eur ag 


| obo wounded the” 1 I proteft, before God, I would 


much rat ber that a Sword bud hon ſbeathed in my owh 
Bowels. Aud farther, I declare, That I do not ſo much 
as remember, that I ſaw the Earl after I came out of 
the Kennel, and even not ſo much as the drawing of my 
Sword ; and therefore, 7 cannot acknowledge the Libel, as 
it is libelled. - 

Fon theſe Words fo expreſſed, it is ho in what 


a diſmal Situation of Mind, this unhappy Gentleman muſt 


be. If what he hath ſaid be true, he cannot be guilty of 


the malicious Murdering the deceaſt Lord; yet he may 


have been the unhappy Inſtrument of his unfortunate 
Death; and what a bitter Reflection that muſt afford, all 
Circumſtances, particularly that of Friendſhip, conſidered, 
will occur to every generous Man: It may produce Thoughts 
more. afflicting than that of Death it ſelf. . 

- Tax Council for the Pannel, in the Entry to the De- 
bate, judged themſelves under a Neceſſity, fiom the great 
Honour all of them had for the Perſon of the deceaſt Lord, 
and. always will have for thoſe who remain of his Fa- 
mily, .and from the particular Obligations of Priendſhip, 
that ſome of them owed him in a more diſtinguiſhed Man- 
ner, to declare, That if they had the leaſt Apprehenſions, 
that his Lordſhip's Death had bappened by or from any 


Deſign or Intention of the Pannel againſt his Life, that 


no Motive, even of Relation or natural Ty to the Pannel, 
would have induced them to open their Mouth in his 


Defence; but that Innocence is always preſumed, and that 
the Circumſtances fo far as yet appears, ſeem to ſciforth 
A 2 
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he. Action as a. Natali, and not a Deſign, Juſtice and 
Duty called uponçthem to give their weak! Aſſiſtance, 
until the Matter appear din another Light. ton} 
Tus FaRt, as laid in the Bibel, is im vcEVy general Termä 
and thoſe Circumſtances. from which the Nature of the 
Action falls to. be. determined, and which are material 
tor the Pannel's Defence, being intirely omitted, the Pro- 
curators for the Pannel were obliged to ſet forth the 
Caſe as it truly happened, according to the Information 
given them; which, by our Law and Form, they are 
enabled to do, without owning the Libel, or admitting e- 
ven thoſe Facts, which, in the Recital, according to Infor- 
mation, they are led to narrate: And the Account givers 
of it was, | . | 
THAT on the gth of May laſt, The deceaſed Earl. of 
Strathmore, the Pannel, and ſeveral others, were called to 
be preſent at the Funeral of a Daughter of Patrick Carne- 
gie of Loures, a near Relation of the Panel's: That they 
din'd together at the Gentleman's Houſe, where they drunk 
a good Deal, all in Friendſhip and Familiarity, without the 
leaſt Appearance of Quarrel or Difßerence. That after the 
burying was over, they, together with the Lord Roſehill, Mr. 
Thomas Lyon, and Mr. Lyon of Bridgeton, and other Gen- 
zlemen, went to one Clerk. Dickſon's, a Tavern in Fortar, 
where they drunk pretty plentifully, and where the Pannel 
happened to be overtaken with too much Liquor. That all 
this while, nothing but Friendſhip, appeared betwixt the de- 
ceaſt Earl and the Pannel; but, that Bridgeton as from 
Time to Time bearing hard upen the Pannel; and by the 
whole Tenor of. his Converfaiion, endeavouring to fret or af 


Front him. | 


AFTER this, the Pannel waited on the Lord Strath- 
more, at the Lady Auchterhoule's, where his Lordſhip went 
zo cifit, and Bridgeton followed them ibi her, aud in that 
TTouſe begun the former Way of Conzer ſation, * the 
: annel's 
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Panel's" FrmilysConcerhs the Subject f his Diſcoutfe,” I 


the non provoking Manner,” A Hu in, ibi May, to. 
ſupply a Lord in the Compam un Money, wry @ dum pude- 
AN. by ecBreaft,. and gripping mm by abe Mri f, und Hnlt- 
ing his Hand againſt ibe Table; telling him, he muſt gr 
that Lara ſuch a Sum at that Time; then inſiſting, 7 


gat 
he ſhould give him the Choice of his Danghters; and flill. 
griping bim, and daſhing bis Hund in he tForefaid rude 
Manner, nald him, he would have him promiſe to do fo ; and. 
askinp\ him in an inſolent Way, apbat, would he not do it 
Then tolling him, if it were his Caſe; if he refuſed, he 
would. maul him, ſhaking his Hand in the Pannel's Face. 
After this, in a ridiculing Way, deſiring him to ſettle his 
Eſtate in à certain Manner, ſmce he had no Sons of his cu; 
then upbraidiug bim with his Debt. All which, the Pan- 
nel bore with Patience, and endeavonred to ward off the 
_— when Bridgeton till inſiſted in the moſt pro- 
ooking Way. And that Bridgeton likeways uſed very great 
Rudeneſs to the Lady in whoſe Honſe they were; particu- 
larly, when the in Civility offeret bim a Glaſs of Brandy, 
he, ſeeing the Panel already overtaken with Drink, deſir d 
the Lady to give it io him her Brot her; and upon her ſay- 
ing, that her Brother did not ſeem to want it at that Time, 
he grip'd ber by the Arm fo rudely, as ie make her com- 
plain, and ſwore by God, her Brother either ſhould drink 
it, or ſhe ſhould drink it her felf; and perſiſted in this Way 
of dotng , till the Lord Strathmore 7hought it proper to 
reak off the: Vifit, and ſo went out of the Houſe. (SIGs 
* THAT Finhaven and Bridgeton followed the Earl, and 
when they came to the Street, fome Words paſs'd, and Bridge- 
ton aſed the Expreſſion, God damn him, meaning the Pan- 
nel, aud with that grip'd him by the Breaſt, and pub 
bim into.a dirty Kennel two Foot deep, over Head and Ears, 
where, in the Condition he was, he might have been ſino- 
thered, if a Servant of. the Earl's bad not belped him-out,' 
WHO 
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tended againſt Brifgeton, could never be the Foundation of 
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000 at the lame Tims eapreft bis Tndignuation at the Aftion 


: 


you be.a Gentleman, you are uncivil. 


he bad ſeen, by theſe Words addreſs d to Bridgeton, \ Sir, ib 


the Kennel, leaving him there, walked forward; at.the 
Same Time —_ about, and folding bis Arms a- croſs bis 


Breaſt, 7 laugb d at him in that Condition. 
- THAT the Pannel being helped out of the Kennel in 


Manner foreſaid, immediately drew his Sword, and in 4 
juſt Paſſion, purſu'd Bridgeton. with a. flaggering . Pace: 
And Bridgeton run towards the Earl of Strathmore, 
whoſe Back was then to him, and endeavoured to pull 
out his Sword ; at which Time the Panne coming up with 
Bridgeton, made a Puſh at him, in which Inſtant, the Ear. 
rurning haſtily about, Puſht off Bridgeton, and threw bim- 
felf in the Way of the Sword, by which he received the fa- 
tal Wound. © | INS 
Tusk are the unlucky Circumſtances of the Fact, as 
the Lawyers for the Pannel have been inſtructed to plead : 
And from it as ſo ſtared, the Defence inſiſted upon for the 
Fannel was, That the Act of Killing is not Murder nor Ca- 
pita), where there is no Malice nor Forethought againſt the 
Perſon kill'd, either prov'd to have been conceiv'd and re- 
tain'd at any Time preceeding the Act of killing, or pre- 
ſumed from the Circumſtances to have preceeded the Act im- 
mediately before the committing of it; But that in this Caſe, 
there is no antecedent Malice ſpecified or libelled; and there- 
fore, it muſt be taken for granted, that there was none. And 
as to preſumed Malice immediately preceeding the Act, that 
the Circumſtances entirely exclude that Preſuniption; firſt, 
becauſe as the Fact is laid, any B/owor Puſh that was in- 


gended, was made at, and defign'd for Bridgeton, and not a- 


gainſt the Earl of Stathmore; and ſince the initinm fattt is to 
be conſidered, as well as the Event, a Puſh begun and in- 
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THAT Bridgeton, after having ſo flung the Panel into. 
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- £Prefamption' of Malice againſt the Lord grarbmore, the Per- 
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fon kill d, without which, the killing could nor be Capital, bu. 


in this Caſe was merely caſual and accidental, it having hap: 
| Jn EarPs unluckily ws yon the Time of the 


annel's very Act of puſhing againſt Bridgeton, whereby the 
Earl received the fatal Wound. 2&0, That the Pannel could 
never be more criminal in having kill'd the Earl of $/r atbmorg 
by a Thruft directed at Bridgeton, than he would have 
been if he had kill'd Bridgeton himſelf; but that fo it was, 
That if he had kill'd Bridgeton, after the Provocation given 
in Manner above ſet forth, That it would have been con- 


ſtructed only as caſual or culpable Homicide, without Fore- 
thought, becauſe done ex incontinenti, & ax ſubito impetu, & 


Calore juſtæ iracundiæ; yea, in ſome Meaſure in Sclf-de- 


' fence, fince the Pannel having been thrown into the Kennel, 


even to the Danger of being ſuffocated, he had Reaſon after 


chat to expect the worſt from Bridgeton, ſince no Gentleman 


wilt throw another into a Puddle, who is not fuppoſed to be 


ready to go further, as he cannot but expect the ſtrongeſt 
Retortion of the Injury; and that the Pannel had the more 


Reaſon to think fo, that Bridgeten immediately betook him- 
ſelf to the Earl of S$/rathmore's Sword, and endeavoured to pull 
it out, having none of his own, by Reafon that the known Fe- 
rocity of his Character and Behaviour, is ſuch, That the 
Country Gentlemen of his Acquaintance, decline to kee 

Company with him, if he wear any Arms: In ſuch Caſe the 


Pannel was to expect the worſt, and ſo was in ſome; Meaſure 


in his own Defence, altho' he may have exceeded the mode- 
ramen inculpate tutelæ; which Exceſs in ſuch Circumſtances, 
would not be puniſhable by Death, but only by an arbitrary 


Puniſhment. 
And in Support of this Defence, the Couneil for the Pannel 


mall now, im this Information, endeavour, tho? ſomewhat out of 


the Order of their Pleading, to follow the Information given in 
the for Purſuers. And fr ff, To ſnow your Lordſhi ps, that Kil- 
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ling in ſuch Circumſtances was not capital by the Divine Law, 
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_ Law eM. aA, That: it was nat capital hy the. Camman 
Law, which we in great Meaſute fol ow in Matters of that Kind. 
- 3770, That it was not capital by ar own ancient Law. 1.440, 
| That our ancient Law in that Particular is not altered hy 
5 the Statute of: Char, IL. 5% That the Practice of the 
Court is not inòonſiſtent, hut agrecable to hat is here 
pled; And 670,” That the Laws of our neighbouring Nati- 
ons arc for moſt part conſonant to thoſe, Principles, as well 
as | the Judgments of foreign Courte. 
Ay to begin with the Divine Law, it may be divided in 
two; Firſt; the Law of Nature, which is the. firſt of all 
Laws, and hath no other Author than God Almighty him- 
A | ſelf. 240, His Will revealed by Writing, particularly in 
. the Laws delivered by Moſes. 8 | | 
Ap as to the Law of Nature, one of the firſt Prin- 
ciples ſeems to be, that every Action muſt be conſtrued and 
p regulated from the Intention of the Actor. Every Action 
E whatever, except in ſo far as it is conjoyned with the 
Will and Intention of the Agent, differs in Nothing from 
13 the Action of an irrational Creature; yea if we may ſo 
ſpeak, as to call the Operation or Impulſe of an inanimate 
| Creature an Action, the Actions of Man ſeparated from his 
= Intention and Deſign as a rational Creature, differs in no- 
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thing from the Actions of Brutes, or the Impulſe of Things 


inanimated; and conſequently that Action, be what it will, 
can neither be Crime nor Virtue; It is a mere Impulſe 
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* 2 or Motion, not properly ſubje& to Laws or Rules. But | 
1 then indeed, when it comes to be conjoyned with the Iljß- 
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EE , tention, or, which is the ſame Thing, conſidered as the 


We 2 
1 Action of a rational Agent, there it comes to be ſubjett 
1 to Laws, to be conſidered as criminal or virtuous: Or if it | 
"5 | appear to be accidental, fo as to have depended upon no Will 

= 3 nor Deliberation of Reaſon, then it returns to be of the 
1 Nature of the Act of an irrational Creature, or inanimate 

5 2 Subſtance, and is ſubjected to no Penalty, nor yet capa= 


ble of receiving a Reward, The plain Conſequence of whi 
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69990. 
is, That it is the Auimus alone that determines the Nature 
of the Act; and if the Auimus or Intention was criminal, 
then, by the Law of Nature, the Action it ſelf amounts to 
a Crime. On the other Hand, if it be good and virtuous, , 
the Act is Jaudable by the Law of Nature, ſuppoſing e- | 
ven a, bad Conſequence ſhould follow. But in the zd 
Place, If the Action truly ariſe from no Intention or Prin- 
ciple governing that Action, it ie neither laudable nor puniſh- 
able, it returns to be of the Kind already mentioned, the 
ſame with the like Act of an irrational Creature, or the 
Impulſe of an inanimate Subſtance moyed by a Cauſe ex- 4 

trinſick to itſelf. And the Conſequence of all this is, that 9 
by the primary Law of Nature, the Intention muſt make 
the Crime; and therefore if there appear no Intention to 
commit that particular Fact which happens to be complain'd 
of, it is not a Crime, notwithſtanding of a bad Conſequence; | 
it is conſidered as a Fatality. | — 
Ax the Application is plain to the preſent Argument, 
That if the unfortunate Act of killing the deceaſt Lord, did 
not flow from any Intention to him directed; then that Act, 
is not by the Law of Nature a criminal A&, however the 
antecedent Acts directed againſt another, may be criminal. 
It is an other Queſtion, How far a rational Agent, cer/ans in 
i/licito, 18 bound for Conſequences ; that did not fall under 
his Intention. We ſhall afterwards endeavour to ſhow, That 
that is neither a Queſtion in the Law of Nature, nor in the 
Divine Law, but is a Queſtion ariſing from the municipal 
Laws of particular Kingdoms, or at fartheſt from the Law 
of Nations, ſometimes called the Secondary Law of Na- 
ture. | 
As this Point, That the Intention directed towards the 
Acc committed, muſt govern the Action, fo as to render it 
Criminal or not, according to the firſt Principles of the Law 
of Nature, ſeems to be pretty plain, if we retire our Thoughts 
from other after Laws; So indeed it is confirmed, and illu- 


B trated 


_— 
ſtrated by the written Law of God, as delivered by Moſes, with 
Regard particularly to the Queſtion of Manſlaughter: Itis al- 
moſt unneceſſary to obſerve, That whether the Remedy againſt 
the penal Conſequencesof Actions, committed without Intenti- 
on, was in Form of an Abſolyitor upon the Trial, or by having 
Acceſs to a City of Refuge, it is the fame Thing: The 
Queſtion-is, What was to be the Puniſhment that was to take 
Egea? If the Puniſhment was to be ſtop'd in that Form, by 
flying into a City of Refuge, the Principle ot Law is the 
fame, as if the Effect had been to be ſtop'd in any other 
Way. And juſt fo, as we will afterwards haye Occaſion to 
notice, it is the ſame Thing as to our Law, whether the Man- 
Slayer was to be ſafe, by flying into Gyrth or Sanctuary, ac- 
cording to the old Law, or now to be ſafe by a judicial 
Abſol vitor or Reſtriction of the Puniſhment. And juſt fo with 
Regard to the Law of neighbouring Nations; it is all one, 
whether a Man is to be freed by Benefit of- Clergy, or ſuch 
other Form, if he is to be free. The Foundation Queftion 
is only, What was the Puniſhment, that neceffarily, cum effec- 
tuz falls to be inflicted upon a Homicide of ſuch or ſuch a 
kind; and, as in this Caſe, upon a Homicide committed wich- 
out Forethought or malicious Intention directed againſt the 
' Perſon that hath fuffered ? And therefore, if by the Moſaic 
Law, one in the Pannel's Circumſtances was to have the Be- 
nefit of a City of Refuge, the Argument concludes, That by 
that Law, he would not have been ſubjected to the Pain of 
Death. Indeed we believe we will be able to go a little fur- 
ther, to ſhow your Lordſhips, That according to the Opinion 
of the moſt learned Interpreters and Doctors of the Feroih 
Law, the Benefit of the City of Refuge was ſcarce neceſfary, 
min ſuch a Caſe as that which is now before you. 
In the 19 Chap. of Deuteronomy, The Cities of Refuge are 
appointed to þe ſeparated in the midſt of the Land, that 
every Slayer may fly thither; Aud this is the Cafe, (lays the 
Text) of rhe Slayer which hall fly thither, that he may lier; 
. | whoſs 


whoſo killeth his Neighbour ignorant iy, whom be hated not in 
Time paſt; or, as it is ſaid to be more literally in the Origis 
nal, from Tefterday the third Day. By this Text your 
Lordſhips ſee, thoſe two are conjoyn'd as explicatory of one 
another, Ignorautiy, whom he hated not in Time paſt ; and fo 
the Word 1gnorant/y is put in Oppſition to Hatred in Time 
paſt, and by that Means the Senſe is plain, that by no- 
rantly is not mean'd, without knowing that he kills his Neigh- 
bour, but without a Fore-knowledge, a Foreſight, a former 
Ratiocination and Deſign; in which Senſe, Knowledge is 
moſt frequently taken, becauſe it is impoſſible to maintain, 
that if a Man ignorantiy kill his Neighbour, even whom 
he hated before, taking the Word ignoramily in that Senſe, 
of his not knowing that he kills him, or killing him by mere 


Accident without his Knowledge, can be liable as a Mur- 


derer, becauſe it is impoſſible to conjoyn even previous Eu- 
mity with accidental ignorant killing, ſo as to make out a 
Crime of Murder. That were exceeding inconſiſtent with e- 
very Principle of Reaſon, far more with a Law, flowing 
from Infinite Perfection. But then, the Matter is fully ex- 
plain'd by 1175 Verſe of that ſame Chapter, which determines 
when a Man is not to have the Benefit of the City of Refuge 
But if any Man hate Ws Neighbour, and ly in wait for him, 
and riſe up againſt bim, and ſmite him mortally that he 
die, and flyeth into one of theſe Cities, then the Elders of 
the City ay pv; and fetch him thence, and deliver him 
into the Hands of the Revenger of Blood, that he may die. 
Here are both Sides of the Queſtion put, the one fully to 
explain the other; the laſt to explain what is mean'd by igno- 
rautiy whom he hated not in Time paſt. The laſt Text does by 
no means ſay, that if a man ſmites his neighbour whom he know- 
eth, altho', without Hatred, and without lying in Wait, and 
without riſing up againſt him, that he ſhall ſurely die; 
but, on the Contrary, puts the Iſſue of his dying, upon his 
hating of him whom he killed, and upon his riſing up 
54, a B 2 againſt 
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againſt him whom he did kill; and upon his lying in 
Wait, that is, in other Words, upon his deſigning to take 
his Opportunity from a premeditated Malice. For indeed, 
the Meaning cannot be that of a format lying in Wait, or 
turking in a Paſſage whexe the Perſon was- to paſs; but 
he who deſigns the Thing, and takes his Opportunity, Hes 
in Wait, in the plain Senſe of the Text. Beſides, the 
Word Ignorantly very plainly imports and carries under 
it that Caſe of a Man's. killing, by Miſadventure, one whom 
he did not intend to kill, that 1s plainly Ignorance, as to 
him who was killed; and yet it will be true, That if he 
deſignedly kill one in Place of another, miſtaking the Per- 
ſon, but deſigning to kill that Perſon, as ſuppoſed to be the 
other, he does not ignorantly kill the Man whom he does 
ſlay, he kills him knowingly, altho' he miſtake the Man. 
Nom is it of any Importance, That the Examples im- 
mediately ſubjoined in the 5. Fer. are Inſtances of Slaugh- 
ter intirely accidental ; and where the Slayer did really not 
know that he killed ; that is an Example, but not an Exam- 
ple exhauſting the Rule, which the 11th ver. fully clears, as 
not extending the Capital Puniſhment, to all who eame not 
under the Deſcription in the'5th. ger. but to thoſe alone 
who hated their Neighbour, lay in wait for him, and roſe 
up againſt him. 
A x »tho' this is plain enough from that Part of the Law, 
yet the Matter is indeed more fully explained, in the 35th 
Ch. of Numbers, where there is an other Ordinance as to 
Cities of Refuge, and they are appointed to be Six; and the 
general Rule is ſet down, That every one that kills any 
Perſon una cares, may fly to theſe Cities. Nothing can be 
tainer, than the Meaning of killing anawares, that is 
without Deliberation, unexpectedly, without Forethought, 
ex improciſo, ex inconſulto; theſe are al ſynonimous, and ac- 
cordingly the Soptuagint Tranflation fo renders the Words, 
Nie, that is #coluntarly; and fo hkeways the 
I Ferns 
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Fewiſh Doctors have explained it, as will afterwards be nov 
—_— 5 

AFTER this, the Text goes on with an Eglargement 
or Ampliation of that general Law, And if he ſmite him 
with au Inſirument of Iron, ſo that he die, he tis a Mur- 
derer, Kc. And if be fmite him with throwing a Stone, 
wherewith he may die, and he die, he is a Murderer, 
&c. Or if he (mite him with an Hand Weapon of Mood, 
wwherewinh he may die, and he die, he is a Murderer. 
Theſe are the Ampliations, but then follows the Limi- 
tation in the zoth Ver. But if he thruſt him of Hatred, 
or hurl at him, by lying © Wait, that he die, or in En- 
mity ſmite him with his Hand, that he die, be that ſmote 
him ſhall ſurely be put to Death, for he is a Murderer, 
&c. Here is the Limitation, He that killeth or thruſteth 
with an Iron Weapon, is a Murderer, under the Limita- 
tion introduced by the Particle Shut, as an explicatory Ex- 
ception to the Generality of the Rule, But if he thruſt him 
with Hatred, that is, in other Words, That he is a Mur-- 
derer, if he thruſt him in Hatred; and therefore, Com- 
mentators refer from this Text, to the other in Deutero- 
nomy, already cited for Explication of this, where it is 
ſtatuted, That if a Mars hate his Neighbour, and riſe up 
againſt him, and ſmite him; whereby they plainly under- 
ſtand, thruſting him of Hatred, as the ſame with riſing up 
againſt him, and ſmiting him with Hatred, ſo as to com- 
prehend every Manner of killing with any Weapon, and 
conſequently: that this is not a diſtinct manner of killing, 
from what is expreſſed in the 16th Yer. but a Quality ad- 
jetted to the Manner of killing, fo as to make it capital,, 
eig. That it muſt be done in Hatred. And this is yet 
more clearly explained by the 22d and following Verſes, 
where: the Oppoſition is frated betwixt thrufting fuddens- 
by and of Enmity, with a direck Reference: to the. 16, 17 
& 18. Fer. But if he thruſt him ſuddeuly, without En- 
mity 
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mity, or bath caſt upon him any Thing, without lying in 
I, ith, or with any 5 as. erik SB Man may . e. 
ing him mul, end caſt it upon him that he die, and was 
not his Enemy, neither fought his Harm, then the Congre- 
gation thall judge, Ke. and ſhall deliver:the Slayer out of 
the Hand of the Avenger of Blood. , There all the three Me- 
thods of killing beforementioned, are referred to; Thruſtin 
properly applicable ro the killing with a Sword, but with- 
out Enmity ; caſting any Thing upon him, without lying 
in Wait, or Forethought, .or with any Stone, wherewith'a 
Man may die, the very Thing expreſſed in the 17 Verſe, 
and from which he is deem'd to be a Murderer; yet, if 
he was not his Enemy, neither ſought is Harm, he is 
not a Murderer, he is not to die, but to be delivered 
from the Avenger of Blood. So that tleſe three laſt Ver- 
ſes are a plain Limitation of all that went before ; the 
Inftrument, whatever 1t was, was to raiſe a Preſumption, 
jf a mortal one; but yet, if it appear, the Perſon was not 
thruſt or hurled at, or ſmitten in Enmity, Gc. the Slay- 
er was to be delivered from the Avenger of Blood. 
NEITHER can it ſtumble your Lordſhips, That, in the 
22d Fer. are theſe Words, Seeing him not, as if this were 
one of the Requiſites neceſſary for the Slayer's Safety, that 
he did not ſee the Man whom he thruſt at, or killed with 
a Stone, tho' not done in Enmity : For, Firſt, Tis impoſ- 
ſible to imagine, That the Words, Seeing him not, howe- 
ver they might refer to the Caſe of throwing a Stone, can 
have any Reference to the Words, Thruſting without En- 
mity: How can a Man thruſt at him whom he ſeeth 
not? or how can he ſmite him whom he ſeeth not, in 
any proper Senſe of Smiting? and therefore, tis plain, 
That, as to the Thruſting, the only Limitation is, that it 
be done without Enmity. But, 240. Your Lordſhips will 
obſerve, That the Word Him in that Sentence, Seeing 
him not, is not at all in the Original; it is an Adje&ion 
| : of 
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of the Tranſlators ; and as ſuch, is diſtinguiſhed in diffe- 
rent Characters, in any correct Editions of our Bibles, 
and indeed, is an erronious Adjection; the Words ſhould: be 
only Seeing not; and perhaps the Tranſlations ought not 
at all to be by the Participle Seeing, but according to the 
Iliom of the Latin Language, by an Adjective, ſuch as 
improvidus, imprudens, or the like, and according to our 
Language, by a Subſtantive and Adverb, ſuch as, zwith- 
out Foreſight; and ſo the Septuagint does tranſlate it in 
theſe Words d eds, which, in our Language, is directly 
without Forefight, that is, without Premeditation or ante- 
rior Deſign to give the Stroke. And ſo the Senſe comes out, 
That where a Thruſt or Blow of that Kind is given, with- 
out Enmity, Foreſight and Premeditation ; or, in other 
Words, fine Dolo, that there Death was not to follow, but 
the Slayer to have the Benefit of the City of Refuge. And 
that the moſt ancient Lawyers, and J7etiſhb Doctors them 
ſelves, have underſtood the Scope of the Moſaic Law 
to be ſuch, is the next Point we are to endeayour to ſhow 
your Lordfhips. 8 
And in the firſt Place, we beg leave to refer to an an- 
cient Treatiſe, called Moſaicafim & Romanarum legum 
Collatio, laſt publiſhed by the learned Schulting, with his 
own Notes upon it, in the firſt Tit. of which, De Homia 
cidiis Caſu, V. voluntate, & 5. are theſe Words, Fem de 
Caſualibus homicidis Moites /egaliter dicit, $i autem non 
per inimicitias immiſerit ſuper eum aliquud vas non in- 
fidians, vel 7 quo moriatur, non per dolum, (your 
Lordſhips will pleaſe mark thoſe laſt Words) & cect- 
derit ſuper eum, & mortuns fuerit, ſi neque inimicus e- 
jus, Kc. liberabitis pereuſſorem. Here is directly ſet down, 
in Way of Paraphraſe, the Senſe of the 23d F. of the 
5th Chap. of Numbers, before cited, and in Place of theſe 
Words, Seeing not, the Paraphraſe of this ancient Collatyr, 
i expreſt by theſe Words, Non per Dolum, which * 
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what Underſtanding he had of the Words, directly congru- 
ois to what we have above ſet down; and, as we appre- 
bend, to the Septuagint Tranſlation ; and this Paraphraſe 
the Annotator ' approves of, as the juſt Meaning of the 
Text. | 

But we beg Leave to give your Lordſhips another great 
Authority, who founds his Opinion upon the Notions of 
the ZFewihh Doctors, or rather ſets forth what they all a- 
greed on to be the Import of the Moſaic Law on this 
Head, and that is the great and learned Selden, in his 
Treatiſe De yure naturali & gentium, justa diſciplinam 
Hebræorum Lib. 4. Cap. 2. The Title of which is, De Bo- 
micidio involuntario, feu quod caſu fatium aut errore. 
There the learn'd Author takes Notice of all the Texts u- 
pon this Subject, and of the Zewih Doctors who had wrote 
upon it, whoſe Names we need not trouble your Lordſhips 
to repeat, but refer to the Quotations Se/den makes. That 
learned Author takes Notice of three Sorts of Homicide, 
which he and the Fezwiſh Doctors reckoned to be invo/un- 
tary, according to the Myſaic Law, and not to be puniſhed 
with Death. The firſt is, what is merely accidental. The 24 
is, where the Killing was not merely accidental, but, as he 
expreſſes it, prope accedens ad violentiam. The 3d we beg 
leave to ſet down in his own Words, as coming up directly to 
our ,Caſe. Tertia autem homicidii involuntarii ſpecies eſt, 


abi qui alium occidit ex errore quidem aut ignorantia, 


gue tamen prope accedit ad id quod ſpontaneum eff, ſeu 
goluntarium; veluti ubi quis alterum occidere volens, al- 
terum Faitu aliterve perimit, aut ubi Fattu ſive ſaxi ſive 
teli in hominum Cetum, cujus nec ignarus qui jecerit quis 
occiſus; adeoque intervenerit culpa latiſima. Fx tribus 
hiſce homicidit involuntarii ſpeciebus, nulla eft que morte ex 
Sententia forenſi ordinaria, ſive in Ebræo alivve Circum- 
ciſo, froe in proſelyto domicilii, aut Eentili alis puniretur. 
lam in Univerſum promnciant, bomicidam nullum, ſeu qui 

non 
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vn 8 ſcelus- patraret, fic foro prinieuduat. Yea, he 
goes further, That in this laſt Caſe, according to the Fery- 
ih Doctors Opinion, there was no need of going to the 
City of Refuge, for that the Avenger of Blood had not 
a Power, in that Caſe to kill. ; | | 

Wr apprehend, nothing can be more direct or ſtrong to 
the preſent Caſe, than that Authority which ts laid down, as 
the univerlal Opinion of the Zewih Doctors, which we hope 
does deſerve ſome Regard in the Interpretation of the Mofaic 
Law. 

Ap this naturally leads us further to obſerve to your Lord- 
ſhips what we inſinuated before, that the Queſtion ſtarted by 
Roman and Modern Lawyers, how far a Perſon that intends to 
kill one Man, is liable to the Pain of Death if he kill another, 
hath no Foundation in the Maſaic Law, either from the 
Texts, or the Opinion of thoſe Ferwih Doctors. As to the 
laſt, your 'Lordſhips ſee, that Se/#en from them, directly ſtates 
the Caſe, ubi quis alterum octidere colens, alterum jactu ali- 
terer perimit ; and he and they determine that to be an inog- 
lumary Homicide not puniſhable with Death; and we ap- 
prehend, that in this, they are founded in the Words of all 
the Texts, F any Man hate his Neighboxr, and ly in Wait 
for him, and riſe L ainſt him, and ſmite him mortally, that 
he die, not one Word here of rifing up againſt one and kil- 
ling anothery not a Word of hating one, and in Conſe- 
quence of that Hatred killing another : That was a Caſe 
which did not fall under that Law : The Hatred and the ri- 
ſing up, was by that Law, to be againſt the Man who was 
Killed ; If another by fatality happen to be killed, that was a 
different Caſe, it was an unvoluntary Homicide, the Criine' 
there was not the killing, but ſtood upon the riſing up a- 
gainſt him who was not kill'd, and ſo the Puniſhment was 
for Invaſion but not for killing. The Text in the Fook of 
Numbers are all to the ſame Purpoſe. JF he ſmite him who 
is killed of Hatred, or burl » him by Hing of wait that. 
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he die, or in Eumity ſmite with his Hand that he die, 
Kc. where all the Rules are ſtill directed towards the Per- 
ſon alone that is killed; and that of killing another, when 
the Stroke was not deſigned at him, is quite left out of the 
Caſe : Aud the Application of this Reaſoning to the pre- 
{ent unhappy Accident, is too evident to need Enlargement. 


If it appear that the Puſh was aimed at BYzdgeron, that the 


Enmity was againſt him, and not againſt the deceaſt Lord; 


then, whatever be the Conſtitution of the Roman or more 
modern Laws, the preſent Caſe is quite out of the Deſcription 


of the Moſaic Law 2 this Article of Manſlaughter. 
Wuäͤr hath been already ſaid at ſo great length, does ful- 
ly obviate what is offered inthe Purſuers Information in way 
of Anſwer- It is true, that the general Rule in the Divine 
Law. is. That whoſo ſheddeth Man's Blood, by Man ſhall his 
Blood be ſhed ; and ſo by the Sixth Commandment, the Pro- 
hibition is general, Thou ſhalt not kill. Vet even the Com- 
mandment it ſelf admits of Exceptions; fuck as, killing in 
Self. defence, and killing in Execution of Juſtice, and killing. 


in Proſecution. of juſt War, and the like. The. other Rule 


likewiſe admits of Exceptions, not ſo as entirely: to juſtify 
the Killing, and to make the Act law ful. but yet ſo as to ex- 


cuſe from the Pain of Death. The Texts already. noticed 
are expreſs, that a Man's Blood may be ſhed, ang yet the Blood 


of the, Shedder not be required on that account. The Que- 
ſtion is, Whether this misfortunate Pannel's Caſe comes not 
under the Exceptions? and that we have already diſcuſſed. 


TE Poſition, ** That by the Law of Mo/es,. Death of a 


+. Suddenty was plainly capital, and that the Slayer had the 


*«.Benefit'of the City of Refuge only where the Slaughter was 


by mere Misfortune,” is aſſumed without ſufficient Foun- 
dation. Tis plain, that he Who thruſts without Enmity, does 
not kill the Man by mere Caſualty The Act from which 
Death follows, is a voluntary Act, altho' without Enmity: 
Aud altho' the Killing is involuntary, and fo. can never be 
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19 
ſaid to be merely caſual in the Senſe the Purſuers would take 
the Words; neither are the Words in Exodus, IF a Man 
not in wait, but GOD deliver him into his hand, in the 

calt contrary to what hath been advanced: For it is moſt 


5 property faid, that where the AQ is without the Deſign of 
the Killer, 


without Enmity, and without Hatred; that there, 
in ſo. far as concerns the Killing, Gop hath delivered the 
Man into the hand of the Slayer. The plain Meaning is, 
That where a Man:is killed, not with Deſegn, but that the 


Thing happens by the over-ruling Hand of Providence per- 


mitting Things of that kind, in his ſovereigu Wiſdom, and 


from his ſupreme Power; that there the Perſon is delivered 


to Death by the over-ruling Hand of G op. And where could 
ever this be more properly applied, than on the preſent me- 
lancholly Occaſion, when the providential turning about of 
the unfortunate deceaſt Lord, occaſioned his receiving the fa- 
tal Wound ? 4 | 1 

Ix is likewiſe a Poſition aſſumed without Reaſon. That 
„wherever a Man was killed by a mortal Weapon, that was 
Murder by the Mo/aick Law.” We hope we have already 
demonſtrated the contrary. If Enmity and Forethought was 
required. (and we need only repete that one Text which ex- 
preſſes the killing a Man with a Stone, wherewith he may die) 
there the Text declares the Stone to be a mortal Weapon; 
yet for all that, in caſe of the Circumſtances mentioned in the 
other Verſe, the Slayer was not to die, but to be delivered 
from the Avenger of Blood: And this ſingle Conſideration 
muſt be ſufficient, to refute ſuch a Pofition. Is it not poſſible 
for a Man to uſe a mortal Weapon, where there is no EUumi- 
ty, nor Deſign to kill the Perſon who is ſlain? If it be pof · 
£ble, as it certainly is, then can we imagine that a Law. ſo 
perfect as the Divine Law it ſelf, could make a Man guilty of 
Murder becauſe of the Uſe of ſuch a Weapon, where he rcal- 
Hy intended no more Harm than a Man that uſed a Weapon 
of another kind? beſides, that in truth every Weapon is a 
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mortal Weapon with which a Man may be killed: And there- 
fore, to imagine that the Divine Law laid ſuch a Difference 
betwixt an Inſtrument of Iron and one of another kind, is cer- 
rainty to go too far. The Law of Gon has put the Matter 
upon a much juſter Footing, to wit, the Intent ion of the Per- 
ton ; which alone can diſtinguiſh his Actions. MENT 

Tae Purſuers alſo ſay. That tho' rhe Argument is good. 
That wherever the Benefit of the City of Refuge was not 


competent, there the Crime was capital; yet it does not 


follow, that where the Power of the Laws were ſuſpended 
« by the zas AHlii, that the Puniſhmenr is not to be capital 
in a Country where the us 4/947 takes no place.“. 
Bur, with Submiſſion, this is no ſolid way of arguing - 
The Queſtion” hitherto treated is, what was the Law of Mo- 
ſes, with regard ro Punifhments in the cafe of Man- 
ſtaughter ? If the Puniſhment in any caſe was not capital, be- 
cauſe of the privilege of the AhHlium, the Concluſion is juſt, 
That the All-wiſe Gop did not intend ſach Puniſhments 
ſhould be inflicted for ſuch an Offence, and the Form of grant- 


ing the protection from the Puniſhment, does not alter the 


SJubſtance of the Law. | 


Tux Next point undertaken to be illuftrated is, That 
Manſlaughter, under ſuch Circumſtances as occur in the 
preſent Cafe, was not by the Common Law puniſhable by 


Death: And this Argument muft indecd be divided into ſe- 
veral Branches, ſuch as, 1790, That culpable Homicide was 
not ſo puniſhable, and that Homicide committed upon ſuch 


high Provecation, as was here given by Bridgeton, could a- 


mount to- culpable Homicide only. 240, That by that Law, 


the deceaſed Lord not having been intended to be killed, but 
the /rvaſion, whatever it was, intended againſt another; the 


killing the Earl was caſual, or at worſt culpable, not puniſh. 
able with Death. ng... % 

Ayo as to the Firſt of theſe Points, we ſhall not trouble 
' your Lordihips with Infinity of Laws and Opinions of Law- 
Yes. 
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yers that might be adduced, upon the Point, but only take 
Notice of ſome of the moſt remarkable, and which ſeem molt . 
appoſite to the preſent Caſe. And in the F7r/t place, The 
Foundation. of the Roman Law on this point appears to have 
been laid down as early as the Days of Numa: For the Ro- 
4 man Writers take Notice of a Law of his in theſe Words, 
'2 In Numæ legibus cautum.eſt, ut ſi quis mpradens hominem 
I occidifſet, pro capite occiſi & natis ejus in concione offerret 
arietem. This Law is taken Notice of by Pithæus in his An- 
notations upon the forecited ancient Treatiſe, comparing the 
Mofaick and Roman Law, with regard to this head of Man- 
flaughter, as agreeing preciſely with the Law of Moſes ; and 


4 the plain Meaning of it is, That where a Man kills another, 
A altho? . yet if it be ſave dolo per imprudentiam, he 
1 is not to ſuffer Death, but to make an Aſythment to the 


4 neareſt Relations of the Perſon killed : And the fame Treatiſe 

q rakes Notice of a Reſeript of Adrian's to the fame purpole, 
directed to Tawrinus Ignatius, approving of a Judgment pi- 
ven in the caſe of one Marius Evariſtus, whereby the Pro- 
conſul had mitigated the puniſhment” of Manſlaughter upon 
that Ground, That ſuppoſe it was done per laſciviam, and 
culpably, yet it was ue do/o. The Words of the Reſcript 
are, Pæuam Mari: Evariſti rects, Ignate Taurine, mode- 
ratus es ad modum culpæ, refert enim, © in majoribus de- 
lictis conſulto aliquod adinittatur an caſu; & ſane in omni> 
bus eriminibus diſtinctio hec penam aut juſtitiam provo. 
care debet aut temperamentum admittere. And Schulting 

; in his Annotations explains what is meant by CA in 

ö theſe Words, Per CA M bic intelligitur fieri quod non fit 

7 dolo, quomodo & quod impetu fit, caſu dicitur Ber, r F 
3. ad leg. Cornel. de Siccar. Dh pro caufa, editiones ve- 
teres © glaſſam recte haberi caſu certiſſimum eſt, Which, 
by the by, ſhows how erroneous the Purſuers Interpretation 
of the Words CASDS or CASUAL is, when they would 
xeſtrict them to what is done by mere Ac ident. 
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.T nx:general Rules of the Civil Law are plain on this point, 


That it is the anzmus qui maleficia diſirmguit ; That there 


can be no Murder, fine animo occidendi. But theſe general 
Topicks need not be inſiſted on, where the Texts themſelves | 


are ſo exprels, ſuch as not only theſe already mentioned, but 
even that J. 1. J 3. ad leg. Corn. de Siccar. Divns Adrianus 
reſtripſit, eum qui hominem occidit, ſi non occidendi animo 
hoc admiſit, ab ſolui peſſe. And a little after, Et ex re con- 
ſtituendum hoc, nam ſi gladium ſirixerit, & in eo percuſſerit, 


indubitate occidendi animo id eum admiſifſe. But then he 
adds the Exception, Sed i clavi percuſſit, aut cuccuma in 
rixa quamvis ferro percuſſerit, tamen non occidends animo, | 


leniendam pænam ejus qui in rixa caſu magis quam volun- 
tate homicidium admiſit. It is true that the Purſuers, and in- 
deed ſeveral of the Doctors, endeavour to turn this Text the 
other Way, by a plainly erroneous Interpretation and wrong 


pointing of the Text. They pretend, That where a Wound 
2s given hy a Sword, there the animus is nndoubredly pre- 
ſumed; and ſo far right as to the Rule. But then the Law 
ſets down the Exceptions, Firſt, If the Stroke be clavi aut 
cuccuma, ſuppoſe theſe be mortal Weapons wherewith a Man 
may die, yet becauſe they are not Inſtruments expreſly made 

for Death, the Preſumption is, that aberat animus occiden- 

di, unleſs Circumſtances make it appear otherwiſe. Then the 


Second Exception is in xixa, quamvis ferro percuſſerit, al- 


though a Man ſtrike with a Sword, yet if it be in rixa, ſud- 
denly, or upon a provocation given, tamen non occidendi 
animo, leniendam penam, becauſe in rixa, caſu magis quam 
voluntate homicidium aamiſit. Thoſe Dactors indeed who. 
go wrong in the Interpretation of this Text, pretend, That 
the Meaning of quamvis ferro is not, altho' he ſtrike with a 
Sword, but would make the Meaning to be, Altho' he Pruck 


<pith an Inſirument of Iron, and ſo make the Word FER- 


RUM, and alſo thoſe Words IN RIXA refer to other 
Words, clave aut cuccuma; ſo as that the Senſe ſhould be. N 


if 
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ifa Man ſtrike clave ant cuccuma in rixa, altho' theſe be In- 
ſtruments of Iron, he is not preſumed to have had the animus 
occidendi. But, with Submiſſion, as both the learned Nood? 
and Schulting obſerves upon that Law, the Interpretation is 
ſtrained, and indeed illiterate; for the Word ferrum is never 
. uſed in Law in that Senſe, but always does ſignify:a Sword; 
and ſo the Expreſſion is the fame, but ornately repeated in o- 
ther Words, as if the Emperor had ſaid; in rixa quamuis 
gladio percuſſerit: And ſo the Senſe is, that the anzwes is 
in general preſumed from the uſing a Sword, that it is nor 
preſumed where the Inſtrument is not an Inſtrument made for 
Death; bur if the Killing happen in r7x4, the animur is not 
preſumed, altho the Stroke be given with a Sword. 

Ap this is likewiſe. the Opinion of the learned Grot:us, 
in his Annotations upon the Text in Numbers above cited. 
ver. 16, which in.the Latin Tranſlations is rendred. S7qnuzs 
ferro percufferit, on which Grotius hath this Note, Mos 
 Bbreorum multis verbis rem circumloqui ſen ſus eſt mortis 
eſſe puam qualicunque telo quis hominem occiderit ex telo- 
prefumitur malum concilium, niſi contrarium appareat. 
There your Lordſhips ſee that Author's Opinion is as we. 
plead. That the uſing a mortal Weapon preſumes the Deſign, - 
but not præſumptione juris & de jure, tor he adds, niſi con- 
trarium apparat. 

TAE Reſcript of the Emperor Antoniue is likewiſe as ex- 
preſs on this Head as:can be, J. 1. Cod. de ſiccar. Frater ve- 
ier rectiùs fecerit, ſi ſe præſidi provinciæ obtulerit. Qui 
i probaverit, non occidendi animo hominem a ſe percuſſum 
.effe, remiſſa homicidii pena, ſecundum diſciplinam militarem 
ſententiam proferet : crimen enim contrahitur, ji © voluntas © 
nocendi intercedat, ceterum ea que-ex improviſe caſu potins * 
quam frande accidunt, fato plerumque non noxæ imputantur. 
Here the Emperor plainly ſets: down theſe two Things, Firſt, 
That p##4 e eſt remittenda, fi animum occidendi non 
habuerit. 2 do, That where the Thing is done ex improviſo, 

| there 


EEvVxṼVn 
here there is no auimus; that 'tis to be looked upon as done 
raſu, by Fatality, rather than Crime; bur nevertheleſs, that 
in ſuch a Caſe there may be an arbitrary Puniſnment. 
Tu Doctors of the Roman Law ſeem to be unanimous 
on this general Point; Cærpæovius one of the ſevereſt Crimi- 
naliſts is moſt expreſs upon it, Ceſſat porro pt na ordinaria 
Homicidii, fi culpd vel caſu fuiſſet commiſſum homicidium. 
and goes on, qnrod aded verum eft, ut in homicidio lata culpa. 
dolo non equiparetur. Clarus is likewiſe as expreſs upon this 
general Head, and ſuch Shoals of others are by them quot- 
ted and referred to, that it were vain to repeat their Names, 
or trouble your'Lordſhips with quotting their Words. We 
don't know that any Lawyer of Reputation differs upon the 
general Point. | | 
Bur then indeed the Queſtion comes, What is culpable 
Homicide ; and whether the preſent Cafe falls under that De- 
ſcription, which is next to be illuſtrated. And here we 
humbly infift, That where the Homicide is committed upon 
a ſudden Quarrel. and Provocation given, eſpecially by re- 
al Injury, and that Quarrel begun not by the Killer, that 
this is no more than capable Homicide : And for this in 
the Firſt Place, We oppone the Law already cited, in rixa 
5 ferro percnſſerit. And to the ſame Purpoſe is the 


irſt Law, $5. F ad Jenat. conſul, Turpilianum, the J. 2. 


Cod. de abolit. and the F 2. I. 16. deprenis; the Words of 
which we {hall not trouble your Lordſhips with repeating, be- 
cauſe they are the common Texts founded upon by the Do- 
Ctors on this Head. We have likewiſe for us, the Authority 
of all the ancient moral Philoſophers, ſuch as Ariſtotle, Pla- 
zo, Plutarch, and many others, likewiſe commonly taken 
Notice of by the Lawers on this Subject. It is true, ſome 
of the ſevereſt Criminaliſts, ſuch as Matihæus and Carpxovi- 
#s, don't admit the Rule in general; bur ſtill they admit as 
much as is neceſſary in the preſent Queſtion ; they don't al- 


low, that where the Killer is auctor rixæ, that he is at all to 


be 
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be excuſcd, altho? the Killing happen zx calore iracundie ; 
but then moſt of them do admit it, if the Killer be not the 
author. rixæ, but be the Perſon provoked, to whom a juſt 
Provocation has been given, eſpecially by areal Injury; and 
ſo. particularly, Carpzovius, one of the ſevereſt, after he has 
argued. at Length againſt the 8 Point, concludes in his 

7 


gueſtia 6. H 14. and 16. Nihil quogne adverſatur regule 
adducta, uod ſcilicet delictum ira commiſſum, mitius puniri 


1 


 ſoleat ; quia huc regula de ira ex juſta cauſa provenien'e ac- 


cipienda eft duplex etenim iraeſt, alia ex juſta cauſa pro- 
venit, que ſi non in tatum, tamen ex parte excuſat, ut de- 
linquens mitias puniatur; alia verd non provenit ex juſta 
cauſa, que in nihilo excaſat: Then he adds, Hæc diſtinct io 
communiter recepta eſt ab u e and cites ſeverals; 
and then concludes, Si ergo juſla cauſa calorem iracundiæ 
pracedat, veluti ſi ques ab alio fuer it provocatus, aut alia 
modo offenſus, tanc is qui ira © intenſo dolore permotus, 
provecantem ſeu offendentem inter ficit, 4417550 dubio d pæua 
ordinaria liberabitur; ſecus verd ſi quis, abſqne juſta & pro- 
babili cauſa iratus aliquem occidat, de quo caſui nos bic lo- 
quimar, qui pæn homicidii ordinuriæ neutiguam eft eximen- 
dus ; and then takes Notice, that the Practice in the Court of 
Lipſwicł is agreeable to this. 


Takt is an adjudged Caſe very appoſite, publiſhed in a 
Book, called, Alphonſi Villagur Neapolitani Conſultationes De- 
ciſivæ, very learnedly reſolved. It is the Deciſia 29. We ſhall 
Nate the Caſe in the Words of the Author; Quidam nobilis Ra- 
guſinus fuiſſet verberatus, extra ( ſed prope.) Fecleſiam Sande 
Crucis Caftri Gravoſe, d quodam alio nobili Raguſino, in eodem 
pacto evaginavit ug ionen contra dium verberantem, ac in 


Fugam jam converſum & ipſum inſequens, unico vulnere ſibi in- 


flicto in' dia Eccleſia (quam ille ingreſſus fuerat) didi am Ec- 
cleſium egrediens ſ-ſe in fugam dedit, & cum didus verberator, 
ex difdo unico inflido uulnere intra dictam Eccleſiam mortuus 
eſſet. The. Caſe came to be tried, at leaſt the Queſtions upon 
it, to be reſolved by the ſaid Alphonſus ; where ſeveral Queſti- 
| D Bo, ons 
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ons occurred, but thoſe which are moſt applicable to the pre- 
ſent Caſe, are two; firſt, An hujuſmodi homicidium in Eccleſia 
perpetratum fuerat dicendum voluntarium nec ne, eo quod 
dictus nobilis inſecutus fuiſſet illum jam ceſſantem d verberibus 
inferendis, ac ſic unico vulnere infliclo interfeciſſet. The ſecond 
Queſtion is, An dictus nobilis prædicto modo ac de cauſa vio- 
lans diam immunitatem eccleſiaſticam, veniat in foro ſeculari, 
& eccleſtaſtico pena ordinaria plectendus, vel ſolum mitiore pe « 

na. The Reſolution upon the firſt Queſtion is, That tho at firſt. 
View the Homicide might ſeem voluntary, eo quod dictus no. 
bilis, nemine ipſum compellente, fugientem hominem vulneraverit, 
nibilominus nullo pacto fore judicandum homicidium voluntarium, 
aut pro tali dictum nobilem puniendum. The Reaſons for this 
Reſolution, are ſet down with great Learning and Judgment; 
but are ſo long, that tis impoſſible to repeat them; Firſt, They 
are taken from the Definition of voluntary Homicide. 2do, 
From the Texts of the Roman Law, and the Opinion of Do- 
ctors. ztio, From that Particular, that the Nobleman had 
been immediately ſtruck before; on which the Words are re- 
markable, ex hoc ergo articulo, appertiſſime elicitur bomicidium 
bujuſmodi fuiſſe caſuale, & non voluntarium, nam nulla mora 
inter jacente, evaginato pugione, ipſe nobilis baculo percuſſus in- 
ſecut us fuit dictum percuſſorem jam fugientem, & hoc pro honoris 
proprii redemptione, ut ſic ſe tueretur ab injuria corporali rece- 
pta ex verberibus: After which follows a long Reaſoning, all 

in the Pannel's favours. And this Caſe we take the more no- 
tice of, becaufe the Purſuers pretended to make a Diſtinction be- 
twixt the Caſe of a Wound given the very Moment a real Inju- 
ry is done, and the like given after the Injurer has deſiſted from 
beating, and retired to ſome Diſtance; but there is no Diffe- 
rence, except the Interval be ſo long, as it can be ſuppoſed 
the Thought of the Perſon injured was cool. The other Que- 
ſtion is likewiſe reſolved in favour of the accuſed, that in ſuch - 
a Caſe, not the ordinary Puniſhment, either Eccleſiaſtical or - 
Civil, ought to take Place, but only the Pæna mitior, and confirm- 
ed by very ſtrong Reaſons,. which we cannat recite, but refer to. 
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Amongſt other Authors that might be cited for ſupporting 
this Opinion, is the learned Yoer, in the very Section cited by 
the Purſuers, ad tit. ad leg. Com. d. Sic. n. 9. Where after he 
has ſaid what is cited for them, that one killing another who 
has provoked him only by a verbal or ſlight Injury; vix, eſt 
ut ab ordinaria pena abſolvendus ſit. He adds, That if the Pro- 
vocation was by an atrocious real Injury, that would be ſuffici- 
ent to mitigate the ordinary Puniſhment ; and to-confirm that, 
cites Matthæus, Belichius, &c. And the Reaſon given by theſe 
Authors for making this Allowance, in caſe of juſt Provocation, 
is expreſt in theſe Words by Gotofred, ad l. 17. d. t. Quod ei fit 
ignoſcendum, qui provocatus ſe ulciſci voluit, quique juſtum do- 
lorem proſequitur. 5 
Axp indeed we apprehend this. Opinion is founded in the firſt 
Principle of Nature; for ſcarce any humane Conſtaney can ſuffer 
ſuch high real Injury, without the Paſſions being inflamed; and 
altho' Killing is no doubt an Exceſs in the Retortion of a real 
Injury, yet ſtill it is but an Exceſs, and the Injury ſhows the 
Thing done without Deſign ; and therefore, becauſe of inſupe- 
rable humane Weakneſs, the Puniſhment falls to be mitigated: 
And the Application to the preſent Caſe, as we apprehend, is 
obvious; Bridgeton had given the higheſt Provocation, not only 
by a Trad of verbal Injuries and Endeavours to pick a Quarrel, 
but had committed the moſt provocking real Injury, to throw 
a Gentleman over Head and Ears in a dirty Puddle, in the 
Middle of a Town, and Sight of ſo many On-lookers ; no In- 
jury could be more provocking; yea indeed there was more in 
it than an Injury only: One that was able to throw the Pannel 
into the Puddle in that Manner, was likewiſe able to have ſuffo- 
cated him there; the Pannel had no Reaſon to expect other- 
wiſe, and therefore no wonder if he betook himſelf to his 
Sword; and the other Circumſtance noticed, that Bridgeton, 
immediately upon the doing the Thing, endeavoured to draw, 
and make himſelf Maſter of my Lord Srrathmore's Sword, gave 
the Pannel Ground to expect the worſt; and ſo it may be 
doubted, it he was obliged to wait till Bridgeton ſhould have an 
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Opportunity to give him the Blow, even with a mortal Wea- 
pon: And when this is conſidered, the Fact goes further than 
a Retortion of the bjghe/Nyjury ; the Pannel was in ſome mea- 
ſure put upon his Defence ; And granting that his puſhing at 
Bridęeton was an Exceſs, yet ſtill that Exceſs falls only to be pu- 
niſned, pn extraordinaria. 1 | 
ALL Lawyers diſtinguiſh Exceſſes of that Sort into three Kinds, 
that of Time, Place, and Weapon that is uſed ; and Exceſs in 
Point of Time is puniſhed even with Death, where the Interval 
is great, becauſe that Interval preſumes Fraud and Deliberation ; 
but here was no Exceſs of Time, the Thing was done ex incon- 
tinenti, when. the Injury was freſh and recent. There is hke- 
wife Exceſs in Point of Place, when the Injurer is allowed to 
retire to a conſiderable Diſtance from the Place where the Inju- 
ry is given; and this is in ſome meaſure coincident with the o- 
ther, becauſe it implies an Interval of Time; yet if it be not 
great, the Lawyers hold it to be only puniſhable arbitrarly, And 
then the third is the Exceſs in the Uſe of the Weapon, where 
there is no Interval of Time or Place ; and that is always agreed 
to be puniſhable only arbitrarly, where the Provocation is high. 
FROM wWhatis ſaid it feems plain, That if Bridgeton had re- 
ceived the Thruſt, the Homicide would have been culpable on- 
ly ; and fo it remains to be conſidered, if the Caſe comes out 
worſe for the Pannel, becauſe it was my Lord Strathmore that 
received the Wound, and not Bridgeton ; and we apprehend it 
does not, but on the contrary, that this gives a great Strength 
to the Defence: And that becauſe, 199, The Puſh being deſign- 
ed at Bridgeton, ſhows that there was no Malice at my Lord 
Strathmore, neither premeditated nor preſumed from the giving 
of the Wound; for admitting it to be true, that in an ordinary 
Caſe the giving a Wound with a mortal Weapon, ' preſumes the 
Dole or malevolous Intention, yet that can never be, where the 
Puſh is pointed at another than him, who by Fatality receives it: 
And ſo the Caſe comes out thus, That the Pannel in making 
one Puſh, could not deſign it at two Perſons; and ſo if he de- 
ſigned it at Bridgeton, tis impoſſible to ſay, he had a Deſign 
againſt 


„ 

againſt my Lord Strathmore. It is plain in the Nature of the 
Thing, that the Deen tho' preſumed from the giving the 
Wound, yet in Point of Time it preeceds the actual receiving 
of the Wound, altho that Preceeding or Precedence be but mo- 
mentary ; and therefore, if in the very Act of Puſhing, the De- 
fign appears to have been againſt Bridgeton, it excludes all Pre- 
tence of any animus againit another who received the Wound 
by Fatality, in the very Moment that the Den was pointed a- 
gainſt the other. 3 . " 

AN p here your Lordſhips will likewiſe obſerve, that there 
can be no animus vccidend? preſumed at all againſt any Man, 
not even againſt Bridgton himſell, becauſe the drawing a Sword, 
and puſhing at a Man with it, does nor of it ſelf preſume a 
Deſign to kill the Man puſhed at, except the Wound and Death 
actually follow; tor it is from the Event of the Wound, and 
Death following alone that the Intention is preſumed ; there- 
fore ſince Death did not happen to Bridgeton, the Law cannot 
preſume an Intention to , him, fince the Foundation of the 
Preſumption is removed, or did not happen. If the Blow had 
miſt him, or had not killed but wounded him, the Intention 
would not be preſumed ; and therefore it cannot here be pre- 
ſumed, as the Caſe happened; for there is go ſuch Preſumption 
in Law, as that killing one preſumes a Deſign to kill another, 
except where it appears that the Slayer killed one Man by Mi- 
Rake, taking him to be another; as ior Inſtance, killing Caius 
in the Dark, when the Killer really believed him to be Titius, 
there indeed the killing of Cairns preſymes the Intention of kil- 
ling Titius, altho' he was not actually ſlain; and therefore in 
that Caſe the Killer is indeed guilty- of Murder ; but 'tis quite a- 
nother Caſe, where one Man is killed, not by Miſtake tor ano- 
ther, but by Fatality, when the Puſh was intended at another, 
whom the Killer knew, which is the Caſe in hand; and there- 
fore we dohumbly inſiſt, that it cannot be ſaid there was an 
Intention to kill Bridgeton, ſince his Death did not follow, nei- 
ther can it be faid there was an Intention to kill the Earl of 
Strathmore, becauſe tho his, Death did moſt unluckily happen, 

| Yet 
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yet the initium upon which the Intention muſt be founded, did 
not happen, the Puſb being made at Bridgeton; for thoſe two 
muſt always concur, the Puſb made at the Man who dies, and 
the actual Death; and where it happens otherwiſe, the Death 
is a meer Fatality, not intirely innocent, becauſe the Killer was 
ſo far Faulty in invading the other; but then it is no more than 
zan Invaſion, it is not Murder from Malice preſumed ; no Pre- 
ſumption of Law can get the better of contrary Evidence, the 
Preſumption of Law may be, that where a Man is killed, he 


was intended to be killed, but if from the Circumſtances the di- 


rect contrary appear, that there was not an Intention againſt 
him; this is Evidence which excludes the Preſumption, and ſo 
there can be no Murder in the Caſe. 3 
IT is indeed a Caſe ſtated by the Lawyers, what ſhould be 
the Conſequence if a Perſon intending to kill one Man, kill ano- 
ther; and we acknowledge they are greatly divided among 
themſelves. upon the Queſtion, a great many of the ableſt of 
them are in all Caſes clear, that where one Man is killed and 
another was deſigned, it cannot be Murder, becauſe of the Want 
of an Intention againſt him, Bartolus, Farinacius, Gomeſtus, 
Menochius, and Numbers of others quoted by them are plain in 
that Opinion, and give an Account of ſeveral Judgments of the 
Courts of Mantua and Naples, and others to that Purpoſe, and 


Farinacius ſays, That it is the common Opinion, Er ab hac ſen- 


.zentia in judicando non ys recedendum ; and however other 
Lawyers may ſeem to differ, yet in the firſt Place the divine 
Law, for any thing that can be found in it, is on this Side, be- 
cauſe it plainly ſpeaks only of hating him, and riſing up againſt 
him who happens actually to be killed, and mentions no ſuch 
Caſe as deſerving Death as this of riſing up againſt one Man, 


and by Fatality killing another. 2do, That this was the Opi- 


nion of the Jewiſb Doctors, is plain from the Quotation alrea- 


dy brought from Seiden, where this very Thing of killing one 


Man in Place of another is made Part of the third Caſe ſtated 
of involuntary Homicide, and determined not to be Capital. 
But 370, Thoſe Lawyers who at firſt View ſeem to differ, do 
Ee | | | really 
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really not differ, when the Caſes are diſtinguiſhed; for what they 
plainly mean is only where a Man by Miſtake kills Tieius, be. 
lieving him to be Meuius. This we admit is capital, for Rea- 
ſons before given, but not the other of killing one by Fatality, 
not for another, but directing the Blow at the other. | 

Bur then your Lordſhips will obſerve,” That all Lawyers 
agree in this, That where ver a Man is to ſuffer for killing one; 
when he intended to kill another, that can only be where the 

Foret hong bt and Doloſe Intention to kill the other is certain; 
but not where the Invaſion is ex impetu-; and therefore ſuppo- 
ſing one invade another, with an Intention to hurt or percutere 

as the Lawyers call it, but without a certain Evidence that his" 
thorow Intention was to ki// ; there ſuppoſing the Blow intended 
for one do kill another, the Killer can't ſuffer Death, and which 
by the by ſhows your Lordſhips that there is no fuch Preſums 
ption in Law as that, becauſe the Puſh killed the Earl of Srrath- 
more, therefore the Pannel intended to kill Bridgeton ; for if 
that were Law, then the Queſtion could never occur, but would 

be inept, whether a Man intending to ſtrike one, and killing a+ 
nother with that Blow, is guilty of Murder, or is prefumed-to - 
have intended to kill that other, at whom the Stroke was in- 
tended. We ſhall trouble your Lordſhips only with two Authos 
rities on this Point, which are very direct to the Caſe ; the 
firſt is that of Berlicbiis, which we the rather notice; becauſe 
he ſeems to bs againſt us on the general Point, after diſcuſſing 
which, he hath thoſe Words, ſpeaking of his own Opinion, he 

_ fays, Fallit, fi quis aliquem non occidere, ſed percutere tantum, 
_ volens, alium præter intentionem - percutiat ut moriatur. From 

this your -Lordſhips-ſee, That it is no Conſequence, that becauſe 
the Thruſt killed my Lord Strathmore, therefore it ſhou'd be. 
preſumed the Pannel intended to kill Bridgeton If that were 

true, that Lawyers Poſition from uhom no Body differs; muſt 
be direct Nonſenſe; and therefore ſince there is no other 
Evidence of a further Intention againſt Bridgeton than percute- 
re, except it ariſe from the Death of my Lord Strathmore; and 
that his Death cannot preſume it, we are directly under the 
. 5 | Poſition 
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Poſition the Lawyer lays down, that tho my Lord was unbappi - 
ly killed, yet the Pannel ought not to ufer Death, where it 
does not appear that he intended to do more than to puſh at 
Bridpeton at random, percutere, without a certain Deſign to kill. 
Bur this is yet more plainly laid down by another very di- 


ſtinct Lawyer, Maſurins Labio, in his Treatiſe called, Homici- 


da excnſatus, cap. 35. where treating of this very Queſtion, he 
firſt notices, that if the Killer was occupatus in re licita, ſuch as 
deſending againſt any Aggreſſor, which in ſome Meaſure is the 


Caſe here, that then he is not liable, altho he chance to kill 


a third Party: But then he goes further, Aut eriam ut amplins 
dicta extendamus, reus quantumvis in re illicita occupatus, tali 


tamen in caſu conflitutus fuit, ut fi Caium interfeciſſet, non niſi 


culpæ reus futurus fuiſſet, ejuſque loco, cum infelici fato Sempro- 
aus lethalem acceperit ictum, magis eſt ut reus hoc ipſo cauſam 
ſuam non gravaſſe cenſeri debeat : cum enim Caii internecione 
mortem meritus non fuiſſet certe imprudentia atque, in fucto er- 
or magis eum a Sempronii cade excuſare debet, atque Caio potius 
ſi is vel rixe autor fuerit, vel iracundiam alterius juſtam pro- 
vocaverit, id quod inde ſecutum imputandum reor. Here your 
Lordſhips ſee he is ſtating the Cale of a rixa; where one had 
given Provocation as Bridgeton did, he indeed ſuppoſes that in 
ſuch a Caſe killing the Provoker ought not to infer Death, 


much leſs, ſays he, the accidental killing of à third Party; and 


your Lordſhips will obſerve he aſſerts further, That the Provo- 
ker, or author rixe is rather to be judged gnilty of the Slanghbrer, 
Ap alittle after, he comes yet cloſer to the preſent Cale : 
Dudd ſi tamen Caium adverſarium occidere nollet, ſed illi 
tantum necere, Sempronium autem imprudenter ſe ictui ob- 
Jicientem, eo ipſo interemerit,tunc certè imprudentia Sempro- 
nit delictum tei aggravare non debet : [i enim is moder ato- 


rem rixe ſe non obtuliſſet, corpuſque ſuum ſubitd & ex pro- 


Pinquo non obfeciſſet, Cains d cedente forte remotior, non 
uiſi vuluus aliamve noxam inde reportdſet, unde Sem- 
promo mers oblata eſt; excaſandus ergo a tanto merito per- 
cuſſor, tunc cum occidendi auimus hic non adfuiſſe apparet. 
is 
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is drunk, puſhing at one, even to ſtagger upon another, or 
| EY E not 


FE ; 3, 


Is This is ſo appoſite to the preſent Queſtion, that one would 


think it were a Reſolution on the Caſe: For by that your 
Lordſhips ſec, that notwithſtanding one's being killed, the 


Author ſays it does not from thence appear, that there was 
an Intention to kill the orher: The other, who, as being at 
a greater Diſtance, might not have been killed, might only 
have been hurt and wounded, altho' the Perſon that came un- 
N in the Way happened to be killed. This is juſt hat 
we have pled, That it does not appear there was an Intention 
to kill Bridgeton, becauſe he might not have been killed; but 
he might only have been hurt or wounded; and therefore 
the Pannel ought not to ſuffer Death. becauſe of the Fatality 
of killing the deceaſt Lord, qui ſubitd torpus ſuum ex propin- 
quo objecit.. And upon all thoſe Grounds, 'we hambly*infi 
That if Bridgeton had been killed, there would dave been . 
place for a capital Puniſhment : But then ſeparately, whar- 
ever be in that, That ſince it does not appear, (nor cannot, 
ſince Death did not follow) that there was a certain Intention to 
kill him, the caſual killing of the Earl of Strathmore cant 
be puniſnable with Dean 

War has been faid, fully removes any Argument that 


N * A : 
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may be drawn from Sir George Matkenz1e's Opinion,” That 


„ he who by Miſtake kills one för another, *thould die:“ 
For your Lordſhips ſee, that he ſpeaks only of that Cafe, wh 
one Man is certainly intended to be killed, but another is KI. 
ed by Miſtake, being ſuppoſed to be him: That is not the Ca 
now before your Lordſhipss H o 2214 2 
- AnD:in this Queſtion, concerning the Pannel's Intention 
and Deſign, the. Circumſtance of his being overtaken with 


Drin is a: Circumſtance that affiſts in the Argument. We 


don't ſay, that being drunk affords a Defence for Killing; 
nevertheleſs it is a Tircumſtance whereby to ſnow there Was 
no Malice or Dole, eſpecially againſt the EafF of 37 athmore 
ſince every body may conceive, how eafy it is for a Man that 
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not to have the Judgment and Preſenceo f Mind, to draw 
2 that other luddenly throws himſelf in the Way of 
the Thruſt. RA | | 

Waar is laid down by the Parſuers, in oppoſition to all this, 
in their Information, is ſo fully obviated, that tis quite needleſs 
to repete their Argument; only whereas they ſay. Thar if 
Killing. notwithſtanding of Provocation, hi ot been capital. 
«« jt could not have been a Doubt inthe Common Law. whether a 
++ Husband ought to ſuffer Death who killed his Wife taken in 
the Act of Adultery.” Bur we apprehend that the direct con- 
trary. Conſequence * That if high Ptovocation had not 
afforded a Defence. then indeed there could not have been a 
Doubt the Husband muſt: have died. becauſe high Provocati- 
on was all he had to plead: But the Doubt was, Whether a 
Provocation of that kind, where there was no real corperal 
Injury. to the Husband himſelf. was ſufficient? And the Law 
determines that it was; and conſequently eſtabliſhes rhe Rule. 
That high and grievous Proyocations onght to alleviate the 
Puniſhment. 1 | 

TE Brocard,: That ver/ans in re illicita tenetur de omni 
eventu, affords no Argument againſt the Pannel in this Caſe; 
nor indeed hath it been much inſiſted on by the Purſuers. 
Firſt, It is not trac in many Caſes. But 240, Ic holds in no 

e, except with regard to Conſequences or Events, that. 

happen with regard to that Subject or Object againſt whom 
or which the unlaw ful Act is directed: As for Inſtance, If one 
ſets Fire to a Houle, he is guilty of Murder if a Perſon hap. 

en to be burnt in that Houſe; or if he undermine à Houle, 
be is liable for all the Goods that may be deſtroyed by its Fall; 
bur he is nor liable for any etrinſic Damage that may hap- 
pen to another Subject caſually and by Accident: And there. 
fore, ſuppoſe it were proved, that one unlawfully invading 


another, without a Defign to kill. might in ſome Caſes be li- 


able. if Death followed; yet that can only be wich regard to 
the Perſon he invades, but · never with regard to. what acci- 


dentally 


1 


dentally happens to another Perſon. And ſo Carpo ex: 
plains the Matter, W. 1. galt. in theſe Words, Supradicta 


enim (qudd nempe danti operam rei illicitæ mputari debe 
at. quicquid fuerit præter ejus intentionem ex eo acta ſe- 


-eutum) procedunt tantùm, quantum ad ſubjettum, circa quoi 


ver ſatur le malitia illicite end & quantim ad ea 
gue ili objecto per ſe & immediatè junguntur, aut neceſſa. 
riò ſeguuntur; non autem quoad illa que per accidens ori- 
untur, d re illa mala, cui opera datur. Beſides, tis Certain 
that the Brocard is no Rule at all in the Matter of Manſlaugh- 
ter, otherwiſe there never could be ſuch a Thing as culpable 
Homicide; which 'tis plain there is. L 1 
Tux next Thing to be conſidered, is, what was and 15 
the Law of Scotland concerning this Matter: 2 as 
to our ancient Law, the Purſuers ſeem to be the firſt that e- 


wer diſputed that aecording to it there was a Diſtinction be- 


'twixt laughter and Murder. Sir George Mackenzie is ex- 
preſs upon it, By our Law, ſays he, Siaughter and Mar- 
der did of old differ, as homicidium ſimplex & præmeditatu 

in the Civil Law; and Murder only committed, as ue call 
it. be:, hr Felony, was only properly called Mur- 
der, and puniſhed as ſuch; for which he quotes the expreſs 
'Statute, Par. 3. Cap. 51. K. James I. appointing that Mur- 
der be capitally purifhed. but chaud-melle or Slaughter com- 
mitted upon Suddenty, ſhall only be puniſhable according ro 
the old Laws and ſeveral other Acts of Parliament, to which 
we beg Leave to refer *; which expreſly make the Diſtinction 
bet wixt forethought Felony and Slaughter of Suddenty :* And 
tho' none of all theſe Laws particularly expreſs the Puniſh- 
ment of Manſlaughter, as they could not well do, becauſe 
that was arbitrary according to Circumſtances; yet, as Sir 
George obſerves, the Oppoſition aud Diſtinction' is &ſtabliſh- 
ed berwixt Slaughter, by whats .g' and chand melle, and 


the Puniſhment of the one to be leſs than that of the other: 


d dee an Abſtract of ſome of theſe Acts ſubjoined to this Information. 
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And therefore we apprehend. we may leave this Point as cleat 


and undoub ted. 


„Tus Purſüer bas endeavoured to no Manner of Purpoſe, 
to ſet-up others of our ancient Laws, in Oppoſition to thoſe 
obſerved by Sir George Mackenzie, ſuch as the 3d Statute 
of King Nobert I. which with Submiſſion is nothing to the 
Purpole ; for Fit, It does not concern capiral Crimes on- 
[ * any Crime touching Limb as well as Life. 240, Tho? 
Sk Word Slaughter is mentioned, without adding by fore- 
thought Felony, yet the ſame Thing is added in other Words, 
when it ſays, touching Life or Limb, to which. alone the 
Act relates, that is forethought Felony, becauſe Slaughter by 
Chaud melle, touched neither Life nor Limb. The Title of 
the Act is. Men condemned to Death ſhould not. be redeemed. 
ut. what is that to the Purpoſe in a Queſtion, who ſhould 
be condemned to Death, and who nor. 
TAE 43d Chap. of the Act of King Robert III. is as little 
to the Purpoſe; for as it * of Hairſhips, Burnings, Reif 
and Slaughter, tis very plain, it means only willſul premedi- 
rate Slaughter, otherwiſe it would follow, that not only wil- 
Tull Fire-raiſing, but burning of a Houſe by Neglect, or latd 
cuſpd, would infer the Pain of Death, which no Body ever 
dreamed. And the next Paragraph makes it further clear, 
appointing Sheriffs to take diligent Inquiſition,- gif any be 
common Deſtroyers of the Country, or hath deſtroyed the 
King's Lieges with Hairſhip, Slaughter, Se. Can a Man be 
3. common Deſtroyer by Slaughter, except Where the Slaugh- 
ter is 7 by forethought Felony ? *Tis certain he 
cannot; and therefore. rhe Purſuers Procurators fall into a 
great Miſtake in Law, when they ſay, that they afterwards, 
that gif he be ken'd with the: Aſſize, Si attentus fuerit per 

aſſifum tanquam talis male factor, condemnabitur ad mortem, 
mult relate to Manſlaughter, becauſe the Sheriff could not 


judge of Murder; it is directly otherwiſe; if he be attainted 


by the Aſſize as ſuch. a Malefactor, that is, as a common Op- 
| preſſor: 
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preſſor by Slaughter, Sc. he is to be condemned to Death. 
This is ab Exception from the Rule, that Murder was to be 
tried by the. Juſtice Aire; this Law appointed it to bo tried 
in that Way, in caſe the Per ſomaceuſed could findhis Barras g 


Boꝛgh. ro compcar at next Juſtice Aire]; but if he could not, 
the Sheriff was immediately impowered to try: And by the 


By, this does not concern particular Fact, but concerns that 
general Accuſation, of being a common Oppreſſor, like to 
the Caſe of a Hoyner. or one habire and repute an Eg ypt lun 
Nori can the Lawyers for the Pannel find any Word in the Sta- 
tutes of Alexander. II. which: the Purſuers refer to, that does 
in the leaſt preſuppoſe; that Manflaughter was capital in them; 
the direct contrary appears, thar Manſlayers were to be tried. 
whether guilty of Murder or not; and if found not guilty, 


that they, were: to have the Benefit of the Gerth and accord» 


ingly Skeen in his Annotations, refers directly to che Acts of 
Parliament, which Sir George Mucſben gie take Notice of, eſta- 
bliſhing the Piſtinction, and to ſome of the Eugliſb Acts to 
the ſame Purpoſe, CCC W 
As kae the Paſſage cited from Sheen, in his Treatiſe of 
Crimes. Tit. Haug ht er: there is certainly: a direct Blunder iu 
the Printing; and inſtead of cheſe Words, or caſually _ 7 
'Y, 


Chand melle; probably it ought. to have been, net caſua 
or by Chaud mellt; for otherwiſe he directly ceutradicts him- 


ſelf, and cites Acts of Parliament which prove the yery con- 


trar yr ef whar the Purſuers would make him aſſert; yea, the 


very next Paragraph eſtabliſheth the Diſtinction in theſe Words, 


SFua that the Girth or Sanctuary is na? Refuge to him, wha 


commits Slaugbiter be forethought Felony, ergo it was a Re- 


* that committed Slaughter, not by forethought 
Fe 


ony, and ſaved him even from the arbitrary Puniſhment of 


Manflaughter, And teen himſelf, in his Explication of the 


Words Chaud melle, lays it is in Latin rixa, an hot ſudden 


Tuily. or Debate, which is opponed, as contrary. to fore- 


chought Felony, and oites the Act James I. But how is it 
85 contrair- 


contray in our Law, if the Effect and Puniſhment be the 
lame. And upon the Word forethought Felony, he in like 
Manner makes the juſt Diſtinction, and ſupports it by the Au- 
thority of Cicero, in his Treatiſe de oficiis, where he is writ- 
ing as a Moraliſt, and not as an Orator. | 
TRE Purſuers Anſwer to the 8th Act, 6th Parl. James 
I. is quite trifling ; for nothing can be plainer, than the Op- 
poſition there ſtated betwixt forethought Felony and other 
Slaughter; and when the Act ſtatutes, har if it be forethought 
Felony, the Slayer ſhall die, the Conſequence is obvious, 
according to the plaineſt Rules of Logick ; That if it be not 
forethought Felony, he ſhall not die, otherwiſe the Act is 
abſurd. And as to Sir George Mackenzie's Qbleryation upon 
theſe Words, it is certainly not ſo accurately placed as an Ob- 
ſervation upon that Act, becauſe it plainly relates to the Act 
of Charles Il. and therefore falls to be conſidered, when we 
come to arguo the Import of that Act. 
Taz Purſuers Obſervation, by way of Anſwer to the 51ft 
Act, Parl. 3. Jam. I. is intirely nought ; for if it extend the 
Difference between forethought and Chaud melle, to all Tranſ- 
greſſions as well as Manſlaughter, then for certain, it eſta- 
Piiſhes the Diſtinction in the Caſe of Manſlaughter ; and fo 
Sir George Mac ken ie likewiſe ſays, in his Obſervations on 
this Act, as well as in his Criminals: And as to his further 
Obſervation, that Chand melle is by our prefent Law puniſh- 
able by Death, that ſtill refers to the Act of Parliament Ch. 
II. and mult be examincd with it. 75 
T xx Purſuers have further pled, That the Benefit of the 
Sanctuary might be competent where Crimes were capital. 
Which he founds upon the Statutes of Alexander II. But 
this is not worth diſputing; for if the flying to the San- 
ctuary, join'd with Repentance, and fo forth, rendred the 
Crime not capital, it is all the ſame Thing; that is in effect 
to render the Crime not capital only by another Form, but 
ill the Subſtance remains, that according to the Law, the 
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pain of Death was not to be iuflicted: At the ſame” Time that 
Statute concerning Rezfs, whereby Repentance abſolves from 
the Puniſhment, is ſomewhat: peculiar, and does not at all 
contradict the other Laws. which make or ſuppoſes chaud 
melle not to be capital; and rhe laſt part of the Statute, ap- 
pointing. That if Manſlayers fly to the Kirk, the Lau. ſball 
be leeped and obſerved to them, eſtabliſhes the Point, that 
if they were not found Murderers by Forethought, they 
were to be returned to the Sanctuary, and freed from Puniſh- 
ment. 5 
Tux Purſuers ſay. That after the Reformation, when 
© the lon Aſylit was in effect aboliſhed, then the Diſtincti- 
% on betwixt forethought Felony and chaud melle ceaſed; 
« and that it was never objected, that Malice or premeditate 
Peſign was requiſite to make the Crime capital.” And for 
this they take Notice of two Caſes, Currie againſt Fraſer. 
Fuly. 1641, and Bruce againſt Marſhal, April 1644. But 
in the Nirſt place, The Procurators for the Pannel with Rea- 
fon ſay, That if that happened, it was an Error in Judg- 
ment; for ſince the Diſtinction was eſtabliſhed by the old 
Laws, and that there was no Law at that Time altering or re- 
pealing thoſe old Laws. the Abolition of Popery, and of the 
flying to the Kirk in conſequence. was no Reaſon for judg- 
ing contrary to the. Civil Laws that were ſtill ſtanding; and 
if an Eſcape of that kind happened.. it muſt be attributed to the 
over great Zeal, and, if we may be allowed to fay it, a ſort 
of Enthufiaſtick Keenneſs of thoſe Times; aud we do appre- 
hend, that the Act 1649, and the Act of Charles H were 
intended to correct. the Errors that by too great Zeal had 
then crept in. | | | 
Ar the ſame Time, as to the two Cafes cited, they are 
nothing to the purpoſe; for as to the fit, which is Fraſer's, 
there Was not one Circumſtance pled or proved which could 
make the Slaughter chaud melle > But on the contrary, it ap- 
peared direct premeditate Murder, no real Proyocation bur a 


Quarrel. 
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Quarrel about a Staff; a Murder committed in Revenge, up- 
on the Slayer's hearing the Perſon killed had murdered his 
Brother, which plainly implied a premeditate Deſign: What 
Argument this can afford, is ſubmitted: This indeed may be 
remarked, That tlie Caſe gives ſome Notion of the Spirit of 
the Times, the Presbytery took Evidence whether the Mur- 
der was accidental or wilful, they found it to be wilful, and 
now iſe accidental; Their having done ſo! was taken as Evi- 
dence in Court, aud even the Wife of the deceaſed was ſworn 


as a Witneſs: Things 'tis hoped not to be drawn into Exam- 
ple; only fo far it thews, that even then it was a Conſidera- 


tion by the Presbyrery themſeves, whether it was a wilful 
Murder or not, which ſeems to poĩut at an Eſtabliſhment: of 
the Diſtinction: But in ſhort, there is not one Circumſtance 
in the whole Caſe that could exclude the Premeditation or 
Forethought, but all quite on the contrary. volt +5 fs 

Tux other Caſe of Marſhal, in the 1644, is as little to 
the purpoſe; he was libelled for wilful Murder, ande he: con- 
feſſed it without pleading any Defence, becauſe indeed he had 
none; he in his Conteffion adjected ſome Circumſtances 
which might have given ſome colour, but indeed very . little 

for a Defence: But he offered no Proof even of thoſe Circum- 
ſtances, and his own Declaration could be no Evidence of 


them; they were not intrinſick, but extrinſick Qualities of 
the Declaration; he had given repeated Srabs with à Knife, 


Where could be the Queſtion that that was Murder? And 
theſe being all the Inſtances the Purſuers bring before the Act 
of Charles II. 'tis plain they prove nothing by them. 
As to the Act, Charles II. It is kumbly iafiſted for the ꝓan- 
nel, That it introduces no new, Law againſt any Perſon accufed 
of Slaughter, but aſcertains Tomew hat in their favours, big. 
That caſual Homicide, Homicide in lawful Defence, and Homi: 


cide committed upon Thieves, &c. ſhall not be puniſhed by Death, 


and then further ſtatutes, Thar even in caſe of Homicides caſual, 
i ſhall be leiſum to the Criminal Fudge, dbitb Advice of the 


Coun cil, 


his cutire Act is hercio ſubjoined. 
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Council, to fine him in bis Means, &c. or to impriſon him. This 
Law ſeems introduced to correct ſome Abuſes that had been; 
whereby Homicides falling under ſome of thoſe Deſeriptions, 
either had been puniſhed with Death, or at leaſt that it had been 
made a doubt of, if they might not be ſo puniſhed: What thoſeCales 
were, does indeed not appear from the Records, ſo far as the Pan- 
3 nel s Procurators know; but it ſeems ſuch Caſes, at leaſt ſuch Doubts 
1 were. But then the Act does not determine what was meant 
by caſual Homicide, and does by no means ſay, That nothing 
was to be reckoned caſual Homicide, except that which was 
merely accidental; but on the contrary, it leaves caſual Homi- 
eide to be explained, according to the Conſtruction of former 
1 Laws; whether our own Laws, or the Laws of other Nations. 
| 2do, It is plain from the Act, that by caſual Homicide, ſome- 
thing is underſtood quite different, at leaſt beyond Slaughter 
merely accidental; for the Act is concerning the ſeveral Degrees 
of caſual Homicide: And ſo even Homicide in Defence, and 
Homicide committed upon Thieves, &c. are brought under 
that general Deſcription of caſual Homicide ; and theſe laſt 
Kinds are given as Exemplifications of the general Deſcription; 
which ſhows, that caſual Homicide was intended to be oppoſed 
only to Slaughter doloſe, committed either by premeditate Fore- 
thought, or Malice preſumed to be taken up from the Circum- 
ſtances immediately preceeding the Act; and therefore, how= ,, _ _ 
ever Critical Exceptions may be taken to the M yet materi- Hu 
ally there is no ftrong Objection lyes to it; becauſe when caſu- 
al is taken in the extenſive Signification, as oppoſite to fraudu- 
lent and doloſe Slaughter, all the Species mentioned in the Act 
do properly enough fall under it, and are Degrees of caſual Ho- 
micide: And indeed it is worth obſerving, and makes in this 
Caſe for the Pannel, that the Rubrick cannot be ſaid to have 
been indigeſted or adjected by mere Inadvertency, ſince the 
ſame Rubrick is made uſe of in the Act 1649 ; and again re- 
peated in the 1661, ſo many Years after. | 
AND this Rubrick affords another plain Argument, That 
Tbs : F th 
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the Legiſlative did at leaſt conſi er that there might be Degree: 
of caſual Homicide, and conſequently they could not underſtand 
by that, only merely accidental Slaughter, ſtrictly fo called: 
Since there can be no Degrees of that, it is but one, and does 


not admit of Degrees.; and therefore this is ſufficient to ſhow, 


that more was meant than the Purſuers incline to admit; and 
if more was meant, that can allow of no other Conſtruction, 
than to bring under theſe Words what the Lawyers call culpable 
Homicide ; ſo as that your Lordſhips and the Jury may judge 
from Circumſtances, whether the Slaughter is to be reckoned as 
caſual, or really malicious from Malice prepenſe. 

Tue laſt Part of that Act of Parliament further enforces 
that Matter; which gives a Power, not only to fine for the Uſe 
of the neareſt Relations, but even to impriſon for caſual Homi- 
cide : Now, how is it poſſible to believe, in conſiſtency with 


any Juſtice, that a Man might be impriſoned for a Fact entire-+ 


N 


ly innocent, and no ways either culpable or criminal? yet ſuch 
Homicide mercly accidental is: And therefore this ſhows to 
Demonſtration, that the Legiſlative underſtood, that under the 
Deſcription of caſual Homicide ſuch a FaQ might come, ascar- 
ried a culpa along with it, and was not abſolutely accidental, or 
innocent Fo 

AND' this being the plain Meaning of the Law, it muſt re- 


main only to conſider ; whether culpable Homicide, or more 


particularly, Mreſent Caſe does not in a true and legal Senſe 
fall under the Words caſnal Homicide: And we hope we can be 
under. no Difficulty to make that good, from what has been al- 
ready ſaid : Firſt, That even by the Fewiſh Doctors and Inter- 
preters of the Moſaick Law, Homicide without Hatred and 
Foreſia bt, hath been called caſual Homicide ; the Paſſage above 
cited trom the Collation of the Moſaick and Roman Law, ex- 
preſly ſhows it. 2do, All that has been ſaid from the Texts of 


the Civil Law and Lawyers prove it; fince they directly call 


Slaughter, ex ſubito impetu, ex calore iracundiæ, in rixa, where 
there was juſt Provocation, caſual; caſu magis quam voluntate 
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fit; caſui magis quam noxe imputandum : And all the reſt of 
their Expreſſions plainly denominating all Slaughters caſual in 
the large Senſe, except that which is done avlvſo animo occi- 
dendi. ztio, The Expreſſions in our own old Laws prove the 
ſame Thing; thoſe Kind of Slaughters are called chaud melle, 
or Chance-medley, which is caſual : And ſo Steen ſpeaks, in the 
very Place the Purſuers have cited: Manſlaughter committed 
« voluntarily, be forethought Felony,or (or not which ever of 
© the Degrees be received) caſually by chaud melle : There your 
Lordſhips ſee chaud melle is expreſſly brought under the Deſcri- 
pt ion of caſual ; and ſo that being the Caſe, ue are under the 
Letter of the AQ, Charles IT. we are included under the firſt 
Branch of caſual Homicide. | 
AND as we apprehend this holds in genera), ſo 'it holds 
more particularly in the Pannel's Caſe, whcre whatever was 
deſigned againſt Bridgeton, yet as to my Lord Strathmore, the 
Killing was caſual, and thereſore falls directly under the Words 
of the Statute. _ | 
Ir affords no ſolid Argument againſt us, That the Act of 
Parliament bears theſe Words, For removing of all Que⸗ 
ſtion end Toubt that may ariſe hereafter in crimi⸗ 
nal Purſuits for Slaugbter. For 1%, Thoſe Words 
muſt ſtill be underſtood with Regard to the Particulars enated 
upon, that it is for removing al Doubts as to thoſe Particulars, 
for it can never be pretended, that this or any Act of Parlia- 
ment could remove all Doubts, even upon untorſeen Caſes, ma- 
ny of which might happen that could not fall under the Words 
of that Law; tor inſtance, Homicide committed in ſup preſſing 
a Mob, ſtrictly ſpeaking, falls under none of the Words, cr 
Homicide committed in preventing the eſcape of a Priſoner 
actually impriſoned, and endeavouring his Efcape, and many o- 
ther Caſes may be figured. But 2do, According to the Inter- 
pretation we inſiſt upon, the Act of Parliament does remove all 
Queſtions, ſo far as humane Eyes could lorſee, if the Words, 


caſual Homicide be taken in the Senle we give them; and on 
F 2 the 
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the contrary, it does not remove all Queſtions, if culpable Ho- 
micides, and this very Caſe. be not included; for then the Law. 
has ſtatuted nothing upon them, either one Way or other, but 

hath only ſtatuted upon Murder meerly accidental, Homicide 

in Defence, and the others therein mentioned ; beſides, that it 


may be pled without any Stretch, that a culpable Homicide is. 


a Species of Homicide in Defence, tho not preciſely in Defence 
of Life, it is in Defence againſt a further Injury threat ned, and 
expected from the prior Injury already given, and on theſe 
Conſiderations we humbly apprehend the Act of Parliament 
makes nothing againſt the Pannel, but rather favours him, ſince 
the Queſtion is anent a Homicide purely caſual as to the Perſon 
that was killed; and which Conſideration intirely diſtinguiſhes 


his Caſe from every other Caſe that hath been tried ſince the Act 


of Parliament ; and it may not be improper to notice, that Sir 
George Mackenzie ſays, The Word, Caſual, in. the Rubrick of 
this AF, is taken in the lax Sipnification ; and why not then 
take it in the ſame lax Significatioa in the, ſtatutory Part ? 


Ir is now proper to take Notice of Sir George Mackenzie's 


Obſervations upon the 5r. 4d James I. And in the firſt 
Place, if Sir George, be ſuppoſed to go as far in his_Opini- 
on as the Purſuers plead, we muſt beg Leave to oppone the Law, 
and ſubmit the Interpretation of it to your Lordſhips Judgment, 
as not ſufficiently ſupporting his Opinion. 2do, Sir George 
ſays nothing againſt the Slaughter's being caſual in the prefent 
Caſe, where the Blow was intended at one, and another ſtruck 
by Fatality. 3rtio, His Words do not ga fo far as the Purſuers 
would ſtretch them; for in his Obſervation on the ſaid 5r. 
Act, he only ſays in general, That Chaud melle, or Homici- 
dium in rixa commiſfum is capital by our preſent Law; and ſo 
it is in many Caſes; for inſtance, where the Killer is the Pro- 
voker, where he reiterates Strokes in ſuch a Manner as to 
ſhow a Forethought and formed Deſign, altho' not premedi- 
rated for a long Interval of Time before ; but Sir George does 
by no Means ſay that Chaud melle or homicidium in rixa com- 


miſſum 


* . eto dts Wer. 
w 


„ 

miſſum, is in every Caſe capital; the contrary is moſt certain; 
as will appear from your Lordſhips Jidgments alterwardsto be 
noticed. | 

H1s Obfervation upon the goth Act is no ways againſt us; 
he ſays indeed, That Murder tho committed without Forethoug ht 
Fellony, is puniſhable with Death : By which he moſt mean 
premeditate Malice; and that is true; for no doubt Malice, 
where it can be preſumed from the Act it ſelf, and where the 
contrary does not appear from Circumſtances, is puniſhable by 
Death, without further Forethovght ; but then he ſubjoins an 
Exception, which leaves the Matter where it was, Except, ſays 
he, it be caſual, that is, according to the Words of the Law; 
and ſo the Queſtion remains, what. is caſual in the Senſe of that 
Law? ad 
Tue Purſuers uſe an Argument, which ſeems to be of no 
Force, That if Manſlaughter was not capital, then the Crown - 
could not pardon any capital Slaughter, becauſe by our Law the 
Crown could not pardon Murder, We might eaſily admit the 
whole, without hurting our Argument; for. if it be true that 
the Crown could not pardon- Murder, then it is likewife true, 
that he could not pardon any Slaughter that was. capital, be- 
cauſe no Slaughter was capital but Murder, nevertheleſs the 
Poſition that the Crown could not pardon Murder, is not ſup- 
ported by Practice, and we doubt, not by our -Law, becauſe in 
ſeveral.Caſes even of Murder, the very Thing ſtatuted, is, 
That the Perſon of the Criminal (all be in the 
King's Will, conſequently the King can pardon as well as or- 
der to be put to Death. | 

Tu Purſuers in their Information next go on to mention 
a great many Caſes that ha ve been judged by the Court ſince 
the Act 1661; and. the firſt mentioned is that of W:lliam 
Douglas, which appears in the Records, and is noticed by Sir 
George Mackenzie, and is indeed noticed by him as a Founda- 
tion for ſume Things, wherein he ſeems to go too far: But 
this Caſe will never deſerve any Regard ; it has always _ 
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looked upon as a hard one, and we are afraid a Reproach on 
the Juſtice of the Nation. But at the ſame Time the Fault 
did not ly on the Court, it was truly the Jury, for the Trial 
went in general upon the Art and Part, and there appears 
no particular Pleadings to this purpoſe on Record. in that 
Caſe ; ſo that what Sir George ſays of it muſt be from mere 
Memory of Things not thought fit to be recorded. | 
Tus next Caſe mentioned is that of Nico/{uu in the 1673, 
which can never make for the Purſucrs, becauſe there your 
Lordſhips ſuſtained both the Libel and the Defence, tho' in- 
deed the Defence was not proved ; and therefore if the Pur- 
ſuers ſay, that the Defence was upon chaud melle, or capable 
Homicide, the Cafe is with us, becauſe your Lordſhips ſu- 
ſtained the Defence: And altho' in reality the Crime was 
proved to be wilful Murder, and the Defence not proved, yet 
ſo far it is on the Pannel's Side, that the Advocate inſiſted 
Nicoiſon was verſans in ve illicita, by carrying a Gun which 
he acknowledged uſed to go off on half-bend ; yet ycur Lord- 
. ſhips ſuſtained the Defence, That the Gun went iff in a Strug- 
gie: And if an Argument from a Lawyer's Pleading be good 
for any thing, Sir George Mackenzie pled for the Pannel in 
that Caſe ſome of the very ſame Principles we now inſiſt on, 
That there was no Prejudice againſt the Perſon killed, and that 
the Gun went off in à Struggle. But indeed the Caſe is nought 
in the Argument, and it ſæems ſtrange why it is cited: It is 
true the Man was ſaid to be drunk, and there was not a pre- 
vious Quarrel; but then there was no Provocation, no 12/4 
cauſa iracundig, and no iracundia at all, but tie Gun was twice 
deliberately ſnap'd, and the third Time the Man was killed. 
Treg 3d Caſe mentioned, is Murray contra Gray, yet leſs to 
the rurpoſe than any other: For there, the giving the Wound 
was libelled to far premeditate, that the Slayer followed the 
Perſvn out of the Houle where he was, and killed him with- 
out any Provocation. And not one ſingle Fact was pled in 
Delence, but a ſtrange Demand made, That the Lords thould 
| 5 make 
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moe ke an Tnquiſition, in order to diſcover who was the firſt Ag2 
greſſor: But it was not once pled that the DefunQt was the 
Aggreſſor or Provoker. What can be the Meaning ot citing 
ſuch Caſes? : | | | 

Tue next Caſe cited is that of eAirds, in the 1693; which 
indeed is ſomething more to the Purpoſe, but yet dues not an- 
ſwer'the'Purſuers Intention: For the Lords did not there find, 
That every Homicide was capital except what was merely 
accidental; they indeed ſuſtained the Libel, and repelled the 
Defences, which were mainly fonaded upon Provocation by 
ill Words from a Woman, and her throwing a Chamberpot 
at the Pannel's Face, who was a Soldier: Which the Lords 
did not find ſufficient to exeulpate from the Libel, which 
bore reiterate Strokes to have been given the Woman in her 
own Door, (which by the by was Hameſucken) ſhe thrown 
over the Stairs, and purfued by the then Pannel. That Caſe 
was very ſingular : Firlt, an Attack upon a Woman by a Sol- 
dier, who ought to have contemned Inſults from the Female 
Sex, at leaſt, not returned them with any Blows: No Injury 
of that Kind from a Woman, can juſtify Blows given, much 
leſs reiterated Blows, and deliberately Trampling to Death, 
throwing her over her Stair, and ſt ill continuing to purſue 
her: There, the preſum'd Difference of Strength, and Differ» 
ence of the Sex, made fuch an Attack à bat ba tous Murder; 
Juſt as an Ihva ſion by a much ſtronger Man againſt a weak- 
er, or by a Man againſt a Woman, altho' not with a mortal 
Weapon, would make a Blow with a mortal Weapon, given 
by ſuch a Woman or weaker Per ſon, come within the Detcri- 
pt ion of Self- defence: Which is a Cafe that Lawyers (tate, 
altho' the ſame Thing would net be good, if they were of 
equal Strength, or that the Invaſion was by the Woman or 
Perſon of weaker dttength. 
ANOTHER Caſe mentioned, is that of Carmichael in the 
1694. But ſure your Lordſhips muſt be weary of ſo many 
Caſes, ſo little to the FPurpoſe: For neither there, is there one 
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Circumſtance-pled-upon to exclude Forethought, - ar to 7 — 
that the Thing was caſual in any Senſe; but ſome trifling 
Object ions againſt the Form of the Libel; Oaly indeed, Drunk- 
enneſs, by itſelf, was founded on, which your. Lord ſhips did 
not ſuſtain. And ho can doubt it muſt be ſo? 

Tue 7th Caſe mentioned by the Purſuers, is that of George 
Cumming in the 1695. And upon looking into the Caſe, it 
muſt be owned, that it ſeems a very narrow hard Caſe : But 
then, the whole Burden of the Purſuers Pleading turns upon 
this, That ſuppoſing there was a-Rixa, and that the Thing 


happened. upon a ſudden Quarrel; yet Cumming himſelf was 1 
the fieſt Provoker, and the actor rixæ, and therefore could 3 
not plead the Benefit even of Self-defence ; which indeed it 
brings the Caſe within what all Lawyers agree on. And had 5 
it not been for that Circumſtance, tis impoſſible the Deciſion At 


could have gone as it went; For in effect, the King's Advo- i 
cate admitted the Defence, barring that Circumſtance; but 2 
inſiſted upon that as what governed the Caſe. Yet ſtill the 4 
Deciſion is narrow, | | | 

Tux Purſuers alſo mention the-Caſe of Burnet of Carlops, 
eAnno 1711. But itis plainly againſt them; and it being to 
be noticed for the Pannel, ſhall not be dwelt upon here. 
Tux next Caſe is that of Hamilton of Green, Anno 
1716; which does not at all meet: For there a plain Murder 
was libelled, That the Pannel firſt made ſeveral Puſhes with 
his Sword and Scabbard upon it, and not content with that, | 
drew the Sword, and gave the Defunct the mortal Wound. 1 
And no Provocation was pled upon, on the part of the Pannel, . 
except what was verbal only. And the only real Injury, by 
ſtriking with the Sword and Scabbard, was admitted to have 
been given by the Pannel. And tho' it was there pled, That | 
the DefunQ himſelf ruſhed upon the Sword, that was con- 
trary to the Libel: And if the Fact had come ſo out, the Li- 

hel would not have been proved. And therefore, that Cafe 

-does not at all meet; for there were not ſufficient Circum- 
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ſtances to exclude the Dole, or ſo much as to make a Bomici- 


dium culpoſum. | 


 Axoturx Caſe they mention, is that of Thomas Roſs and 
Jeffrey Roberts, 20 Fuly 1716; which makes againſt the Pur- 


fuers, as it is ſet forth by themſelves : For there the Lords 


did ſuſtain the Defence of Provocation by Words, Receiving 
a Blow on the Face, being pull'd down to the Ground, and 
beat with a great Stick or Car-rung, relevant to reſtrict the 
Libel to an arbitrary Puniſhment. And tho' the Words, To 
the imminent Danger of bis Life, are inſerted as they were 
pled in the Defence; yer thar was not-a Fa#, but a Conſe- 
quence inferr'd from the being ſtruck with a Stick. And if 
the periculum vitæ had been the Foundation on which the In- 
terlocutor went, then it muſt have been unjuſt; becauſe no 
Man alive ever doubted that a Man, in Selt-defenee, might 
lawfully kill, without being ſubject to an arbitrary Puniſh- 
meat, or any Puniſhment whatſoever: But the Caſe was, 
That your Lordſhips found the Provocation and real Injuries 
reduc'd the Fact to a Homicidium culpoſum, You indeed ſu- 
ſtained the Reply, That the Defunct was held by Jafreys at 
the Time of receiving the Wound, becauſe that excluded the 
Defence of the Pannel's being upon the Ground when he gave 
the Wound, and made the Fact amount to Murder; becauſe 
it never was doubted, but if one ſtab another, eſpecially with 
a Knife, which is (tabbing ia the moſt barbarous Senſe, when 
that other is held, and fo put out of the State of doing further 
Injury, that is Murder by the Law of all Nations. | 

Tux Purſuers likewiſe mention a Caſe of Davidſon, with- 
out noticing either Date or Circumſtances; and therefore the 
Pannel muſt conclude there was no Defence proponed, exclu· 


ſive of the Dole or Forethought. 


Tu Caſe of Lindſay and Brock, the Greenock Taylors, is 


very far from pany the Cafe out of Doubr, or indeed touch- 


ing it at all. The Caſe was, That the Defunct was enticed out 
of his Houſe, and was Ma” by Two at the ſame Time 
| | and 
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and when he and they were on the Ground, one of them 


which came out to be Lindſay, ſtabed him in the Throat 
with a Pen-knife. There your Lordſhips did not ſuſtain the 
Crime, as Capital, againſt them both, even upon the Art 
and Part, but only againſt the one who ſhould appear to have 
given the Stab, and that came out to be Lind/ay : But then 
indeed you found, not without Difference in Opinions, That 
nevertheleſs he had the Benefit of the Indemnity, upon this 
Foundation, That tho' the Homicidium was doloſum becauſe 
of the Circumſtances, yet it was not from Malice preme=-- 
ditate: And the Majority were of Opinion, that the Indem- 
nity excluded nothing but premeditate Murder, and did not 
touch any Caſe done in rixa, notwithſtanding the Perſon 
guilty might be the Author rixe. This does by no Means de- 
termine any Queſtion betwixt a doloſum and culpoſum Bomi- 
cidium, for that Fact was inſiſted to be doloſum, and indeed 
ſo found. Tis true it proves that an Indemnity may reach 
even a homicidium doloſum, where the Dole aroſe immediate- 
ly, and not ex intervalio; but that ſays nothing to this Que- 
ſion, nor is it proper to enter upon the Argument about the 
Indemnity, now that the Judgment is given. 5 
The Cale of Matthews the Soldier, the Purſuers admit 
was of the ſame Nature, and fd needs no other Anſwer; on- 


ly, That, in that Caſe, there were no Circumſtances ſuffici- 


ent to exclude the Dole, or make it only a culpable Homi. 
cide. | 1 5 of 

* "Theſe are all the Caſes the Purſuers have mentioned, and, 
if Numbers would do, no Doubt there is enough, but 
your Lordſhips are to judge how far to the Purpoſe : And 
one Thing is remarkable with Regard to them all, That not 
one of them touches the Caſe in Hand, in ſo far as concerns 


the Slaughter's being caſual as to my Lord Strathmore, the 
Invaſion being intended againſt Bridperon. Y 


x 


Bur now the Council for the Pannel beg Leave to take. 
Notice of ſeyeral Deciſions, even ſince 1661, which directly 
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_ Deciſion, and the Caſe of Bain cited for the Purſuers. 
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eſtabliſh the Point pled for the Pannel : And the firſt is Aa- 


ſon's Caſe in the 1674, to be ſeen in the Record; and alſo 


obſery'd by Sir George Mackenzie, Maſon was accuſed of 
killing Ralſton. The Defences were three, Firſt, that Ral- 


fron had followed Maſon from Houſe to Houſe, at laſt put 


violent Hands upon him, whereby Maſon was forc'd to 
throw him off, and that he fell againſt a Stool. 240, That 
che Wound was not mortal, but Raſſton died ex malo regimi- 
ne. 3tio, That the Homicide was merely caſual, and in 
Self-Defence, Ralſton being the Agreſſor. The Lords ſuſtain'd 
the Libel only Relevant to infer the penam extraorginariam, 
and ſeparately ſuſtained the other Defences to aſſoilie in fo- 
zum, and remitted all to the Knowledge of the Inqueſt. Here 
your Lordſhips ſee, the Killing only ſuſtain'd ad pænam 
extraordinariam, without Regard to the three Defences of 
Caſual Homicide, Self-defence and dying ex malo regimine; 
for they are all ſuſtain'd, ſeparately to aſſoilie, even from the 
pena extraordinaria: Here then was a culpable Homicide, 
ſuſtained only ad pænam extraordinariam, tho' neither 
merely caſual, nor in Self-Defence, and ſo there can be no 
Judgment more direct upon the Point now pled. | 
AN p here the Pannel muſt notice, once for all, That it 
makes nothing to this Queſtion, That in that and other like 
Caſes to be mentioned, a mortal Weapon was not uſed ; for 
it is one Queſtion, Whar is ſufficient to make a Homicide 
only culpable? And quite an other, Whether, in our Law, 
there is ſuch a Thing as culpable Homicide, tho” neither 
merely caſual, nor in Self-Defence:? That of the uſing a 
deadly Weapon enters into the Argument, Whether a Homi- 
cide is doloſe or culpable only? But it makes nothing to the 
other Queſtion, ſince Homicide may not be merely caſual, 
altho' no mortal Weapon is uſed, as appears both from this 


Another Caſe is that of Grierſon and others, 12th March 
1684. where the Pannels being accuſed of Murder, for 
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killing the Defunct in a Scuffle, the Defence proponed was, 


That the Defunct was the firſt Agreſſor, and did invade 


the Pannels, or one or other of them, and that William 
Grierſon, or one or other of them, being ſtanding before 
the Fire, the Defunct threw the faid Milliam, or one or o- 
ther of them in the Fire, and fell upon him himſelf; 
and then, after the Scuffle Was over, the Defunct did riſe 
walked up and down, diſcourſed, and of new again, beat 
the ſaid William Erierſon, and threatned to kill him, if 
he would not be gone ; that the Defun& went in good 
Health to the Door thereafter. Theſe the Lords ſuſtained 
relevant to liberate from the ordinary Pain of Death. Here 
is another Deciſion in Point, the Crime was not found merely 
caſual, or the Court muſt have aſſoilzied; at leaſt, could 
only have impriſoned, and could have inflicted no other 
arbitrary Puniſhment. But that was not the Cafe, it was 
found cu{pable, and not merely caſual ; and therefore the 
Puniſhment reſtricted. Sure then, it is not true in Law, 
a all Homicides are capital, unleſs they be merely ca- 
neil. | | 

A 3d Caſe is that of Maxmel and others, 7th None m- 
ber 1690. purſued for the Murder of John Ruſſel, where 
the Court ſuſtained this Defence, That there was a pre- 


vious Combination, to make a Convocation in Order to debar 


and keep out Mr. Valter Mil] Miniſter of from en- 
tring into his Church that Sunday, in Conſequence of which, 
a Convocation happened; and when they were required to di- 
e they took the Keys from the Beadle, and beat the 
Notar and the Miniſter's Wite, and others, before the 
Slaughter was committed, relevant to reſtritt the Haug h- 
ter to an arbitrary Pain. And found yet further, That 


if any actual Attempt was made, by throwing great 
Stones at the Miniſter, before committing the Slaughter, 


that that was fufficient to liberate from the Slaughter ſim- 


Pliciter. Sure the firſt Part of the Defence, implyed vei- 


ther 
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ther accidental Homicide, nor Self-Defence ; but a Prodo- 
cation by real Injuries ; yet the Court juſtly ſuſtain'd it 
to reſtrict. we 8 
On the 6th November, that ſame Year, another Judg- 
ment was given, very oppoſite to the Purſuers Pleadings, 
in the Caſe of Captain Price, and others, who were pro- 
fecuted for ſhooting one John Reid a Tradeſman of G/af- 

ow, and Serjeant at that Time, of a Guard kept in that 
Town. The Caſe was, That Captain Price, and others 
with him, had made ſome Diſturbance in the Houte where 
they lodged, and committed ſome Ruderiziz to the Land- 
lady and her Maid, which occaſioned the Guard to be 
called, and when the Guard came, commanded by Reid, 
and entred the Room where Price was, he and his Com- 

any reſiſted the Guard, and one of them ſhot Reid dead. 

he Defence proponed, was, That before any Guard came, 
a Mob had begun to riſe, and had gathered at the Door 
where the Officers were, who had ſhut the Door upon 
themſelves, and cried to ſhoot the Dogs, and Words to that 
Purpoſe; that when the Guard came, they did not know 
it was the Guard, but reſiſted and fired, from A pprehen- 
ſion that it was the Mob, and ſo killed Reid the Com- 
mander of the Guard. The Lords ſuſtained that Defence 
relevant to reſtrict the Libel. And in that Judgment, be- 
fide the Eſtabliſhment of the general Principle, this may 
be obſerved, That Reid was killed by Miſtake, as one 
of the Mob, and there neither was, nor could be any 
Provocation from him; neither was it pled, That the Mob 
had given any real Injury, but only were gathered in a 
tumultuous Way, and uttering injurious Words; yet the 
Court juſtly reſtricted the Libel, tho” tis plain, the Slaugh- 
ter was not accidental, except in ſo far as the Comman- 
der of the Guard was killed in Place of a Mobber Nei- 
ther was it Self-defence, becauſe the Pannels had no Right 


to reſiſt the Guard, only there was an Injury by the Con- 


voca- 


( 54 ) \ 


yocation, and an Apprehenſion given of greater Injuries, 

tho' that Apprehenſion was not ſolidly founded. ; 

TP x Caſe of Captain Wallace firing on the Boys from 
the Abbay, may likewiſe be noticed ; but, being a well 

known Caſe, needs not he at Length recited. 


A 4th Caſe is that of Enſign. Hardie, 6th Fune, 1701. 


He was accuſed of Murder, by giving repeated Thruſts 
with a drawn Sword, to one Smith, who, at the Time had 
no Arms, whereof Smith inſtantly died, and that he after- 
wards boaſted of his Crime and Cruelty, telling other Gen- 
tlemen, That he had bowed his Sword upon the Perſon of 
a Fellow at Scarbridge. The Defence proponed, and ſu- 
tained, was, That the Defun& was the firſt Agreſſor, and 
did take hold of the Pannel's Horſe-bridle, and when he 
was holding the Horſe by the Bridle, did give the Pan- 
nel a Stroak over the Face, with a Rung or Tree, and 
wounded him, to the Effuſion of his Blood, and that the 
Defunct beat the Pannel from his Horſe. Theſe were found 
relevant to reſtrict the Libel. to an arbitrary Puniſhment. 
And. then the Reply was ſuſtained relevant to elide it, 


That the Pannel beat the Defun&t on the Face with a 


twiſted Rod, before he ftruck the Pannel. Here again, 
the Point is fixed : No caſual Homicide, not Homicide in 
Self-defence ; and ſo your Lordſhips had found by. a for- 
mer Interlocutor, wherein you repelled the Defence, when 
proponed as Self-Defence, but yet reſtricted the Puniſhment, 
becauſe the Homicide was culpable. 

A 5th Caſe yet ſtronger is, That of the 1½ March 1710, 
Peter M*Lean who was accuſed of the Murder of James 
Ewing, by ſhooting him dead with a Fowling-piece, when 
Ecving had no Arms in his Hand. The Defence ſuſtain'd to 
reſtrict the Libel to an Arbitrary Puniſhment was, That the 
Defunct quarrelled the Pannel, under the Name of Raſcal, 
how he durſt carry a Fowling- piece, and that if the Prince 
had his own he durſt not fo do; and adding theſe Words, 

; | e 
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That her Majeſty was but a Whore, and thereupon aſſaulted 
the Pannel for taking his Carabin from him. heſe are the 
Words of the- Interlocutor; and it is ſo plain, that no Ob- 
ſervation needs be made upon it. 35 

An other Caſe. is, that of Bathgate, 23d Fanuary 1710. 
He was accuſed of murdering Andrew Braided, by throw- 
ing him down to the Ground, and giving him ſeveral Strokes 
and Bruiſes whereof he died. Your Lordſhips found the 
Libel only relevant to infer an Arbitrary Puniſhment ; yet 
the Fact was not entirely caſual, nor pled to be ſo; and you 
ſuſtain'd the Defence, that the throwing down libelled, was 
only a Wreſtling, out of no Malice, and that previous there- 
to, the Defunct was Valetudinary, and in the Habit of 
ſpitting Blood, relevant to. elide the Libel in forum. 

The Caſe of Govan, 34 March 1710, is not ſo plain as 
the others abovementioned ; but yet it does aſſiſt in the Que- 
ſtion ; for there your Lordſhips tuſtain'd opprobrious Lan- 
guage and Invaſion, by beating in a Scuffle, tho” without mor- 
tal Weapons, relevant to reſtrict the Puniſhment of killing 
with a Sword, even ſuppoſe the killing ſhould be proved to 
have been without the Door of the Houſe, when the laſt 


- beating was only pretended to have been within the Houſe; 


and fo the Beating muſt have been over before giving the 
Wound, and the Pannel employ'd in proſequendo, by Way 
of Retortion of the Injury that had been given. 

An other unanſwerable Cale is that of Carlops, January 
8th 1711. The Circumſtances of which are fo well known, 
that tis in yain to repeat them; ſure it was neither acciden- 
tal Homicide, nor Homicide in Defence; but the Lords ſu- 
ſtain'd the Defence, that the Beating was per plures commiſ- 
ſum, in Conjunction with any two of the following Defences, 
to wit, that any Beating committed by them was in a Tulzie 
or rixa in which they mixed themſelves, to relieve a Youth 
in the Defunct's Grips, or in a Struggle with him; or fepa- 
ratim, That they had Swords about them, and only * 
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Uſe of Staves or Batgns, relevant to reſtri& the Libel to an 


Arbitray Puniſhment. | ' 


THERE is another Caſe. likeways worth noticing, 18.5 
December 1712, The Caſe of Sergeant Davies, who was ac- 


cuſed of the Murder of Mr. Robert Park — where your 


Lordſhips found the Pannel his being alone, Time and Place 
libelled, and a Scuffle then happening betwixt the Defunct, 
with two or three more in his Company, and the Pannel, 


and after a Beating with Staves betwixt the ſaid Men and the 
Pannel, the ſaid Pannel his retiring and calling for the 


Guard; and being mutilate in the Hand before he gave the 


1aid mortal Wound, relevant to reſtrict the Libel to an 
Arbitrary Puniſhment. 


AN other very late Caſe is that of Gaſpar Rev/arno, 14 


* 


December 1724, Where the Pannel being accuſed of killing 


Robert Lamb, by throwing him over the Stairs, without 


Cauſe or Provocation, whereby he was brain'd ; your Lord- 
ſhips ſuſtain'd it only relevant to infer an Arbitrary Puniſh- 
ment; yet ſure it was not accidental, far leſs in Defence. 


All which Caſes, plainly eſtabliſh the Point, that even ſince 
the Act of Parliament 1661, the conſtant Practice hath. 
been to find culpable Homicides only relevant to infer Ar- 


bitrary Punihments ; and that there are Homicides not pu- 


nihable with Death, tho neither merely accidental, nor 


in Self-Defence. 


THERE is alſo a Caſe which deſerves to be noticed, As 


to that Point, of a Third Party's being killed when interpo- 
ſing betwixt other two in a Scuffle, which is the Caſe of 


John Graham, 1ſt December 1712, where Graham was ac- 


cuſed of murdering Dazid Cochran; But your Lordſhips 


ſuſtained the Defence, That while he was attacked by 
Blyth with a drawn Durk, the Pannel was in his own De- 
fence with a drawn Bayonet; and that in the mean Time, 


the Defund interpoſing as a Redder betwixt them, did caſu- 


ally receive the Wound libelled, relevant to reſtrict the Libel 
to an Arbitrary puniſhment. | | Tris 
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'Tars Information having drawn to ſo great a Length, we 
are unwilling to trouble your Loroſhips with further 
References to the Laws of other Countries, particularly 
to the Law of England, altho' we apprehend - the Law 
there does not differ ſubſtantially from our Law in this par- 
ticular, except it be in theſe, 1ſ, That Man- laughter is in 
Effe&, not puniſhable at all in Eng/and, otherways than by 
a kind of Eluſory Puniſhment. 240, That in no Caſe Dotus 
is preſumed, only from the giving the Wound, except upon 
the particular Statute of Stabing; whereas indeed it is in ſe- 
veral Caſes otherways with us; culpable Homicide is puniſh- 
able arbitrarly, and no Doubt in many Caſes, where con- 
trary Circumſtances do not appear, the giving the Wound 
preſumes Dole, and even by the Statute of Stabing, the Killer 


. hath the Benefit of his Clergy, if the Perſon killed give the 


firſt Blow or real Provocation ; and that, altho' the Provoca- 
tion did not immediatly precede the Act of Killing, if it hap- 


pened at any Time of the Quarrel. 


THrar by the ancient Law of England, ſlaying a Man 
did not infer Death, yea perhaps not what we call Murder it 
ſelf, ſeems plain from 4/ſ;j/a Henrici Regis 22 Northamp- 
ton, publiſhed by Selden, in his Janus as orum, Page 120 
of the laſt Edition, by which it appears, That even Murder 
it ſelf and Robbery, was puniſhable only by Mutilation, fuch 
as cutting off the Hand or Foot ; and all their Law Books, as 
well as the daily Practice, eſtabliſhes the Diſtinction be- 
twixt Fore-thought Felony and ſlaying on Suddenty ; yea 
of old, even a Murderer, by Malice prepen/e, ſeems to 
have had the Benefit of the Clergy, and that Benefit on- 
ly taken away from ſuch Murderers, by the 1ſt Act, 23 
H. 8. and their Books of Reports are full of the Examples 
that Slaughter on ſuddenty is not Murder or Capital. In 
Cook's Reports it is ſtated, That ſeveral Men playing at 
Bowls, two of them quarrelled, ahd a Third, in Revenge 
of his Friend, firuck the other with a Bowl, of which 
Wound he died: This was held Man-ſlaughter, for it 
was done upon a ſudden Emotion, in Revenge of his 
Friend, H There 


- ( 38 
There likewiſe two Boys combating together, one 
of them was ſcrafthed in the Face, and his Noſe run a 
great Quantity of Blood; he went three Quarters of a 
Mile off to his Father, who ſeeing him all bloody, took 
in his Hand a Cudgel, and went three Quarters of a Mile 
to the Place where the other Boy was, and ſtruck him 
upon the Head, of which the Boy died. This was held 
but Man-ſlaughter, for the Ire and Paſſion of the Father 
was continued, and there was no Time determined in the 
Law that it was ſo ſettled, that it ſhall be adjudged Malic 
prepen/e in Law. | 
The Caſe of Mawbridge ſet down at length by Lord 
Chief Juſtice Keyling, makes ſtrongly for us; and we beg 
Leave to refer to the whole Treatiſe there ſet down, and 
particularly to the firſt Ground of Proyocation, which he 
declares to be ſufficient ſo as to alleviate the Act of Kil- 
ling, and to reduce it to a bare Homicide : He ſays, F 
one Man, upon angry Words, ſhall make an Aſſault upon an 
other, either by pulling him by the Noſe, or fillipping upon 
the Fore-head, and he that is ſo aſſaulted ſhall draw his 
Sword, and immediately run the other thorow, that is but 
Man-ſlaughter, for the Peace is broken by the Perſon kil- 
led, and with an Tndignity to him that received the A. 
fault; beſides, he that was /o affronted might reaſonably ap- 
prehend that he that treated him in that Manner might 
have ſome further Deſign upon him. Your Lordſhips ſee 
how cloſe this is to the Caſe; the Inſult and Indignity 
done by Bridgeton was vaſtly ftronger than any Thing here 
mentioned; and having received ſuch an Affront, he had 
2 to ä Wee more 3 when as we of- 
er to prove, Bridgeton was endeavouring to pull out m 

Lord Strat hmore's Sword. 5 1 F 
We mutt likewiſe humbly refer to ſeyeral Caſes ſet down 
by Sergeant Hawkins, in bis Pleas of the Crown, which 
fully agree with what we now plead, and a take 
otice 


= | ( 39) 
Notice of what he ſays, Page 84. If a third Perſon ac- 
* cidentally happen to be kill d by owe engaged in a Combat 
with another, upon a ſudden Quarrel, it Jeems that he who 
4 kills him is guilty of Manſlaughter ns 0 And it would 
| ſeem that there is even a Difference made, betwixt Killing a 
{5 Perſon that endeavours to interpoſe, if he tel] that he 
. comes for that Purpoſe, and killing one who accidental- 
* ly is interpoſed betwixt the two contending, Parties, which 
I was my Lord Strathmore's Caſe. The killing him who 


4 interpoſes to ſeparate, if he give Notice what he is do- 
8 ing, is reckoned worſe than the killing the other; and 


37 this Obſervation ſhews that the preſent Caſe is fironger 
1 than the above. cited Cafe of Graham, where your Lord- 
i ſhips reſtricted it to an arbitrary Puniſhment. And what 


that Author obſerves, confirms a Diſtinction we have | 
4 made, betwixt a Man quarrelling with another, and killing 1 
5 a third Party, where it is proved the Killer had a feloni- J 
9 ous Intention to murder the other; and the Caſe where | | 
that does not appear: for however, in the firſt Caſe, he 
might be guilty of the Murder of the third Party, yet if a 
Deſign to murder the Perſon he quarrelled with is not prov- 
ed, then he can never ſuffer capitally for killing the third 
Party: And we have already endeavoured to prove, that 
that muſt be the Caſe as to Bridgeton, where he gave the 
Provocation, and no Act followed againſt him, ſufficient, 
in Law, to eftabliſh a Deſign of murdering him. 

The Purſuers have eited the ſame Books, and Mate- 
bridge's Caſe, as for them; but that we ſubmit. The par- 
ticular Cafes of Holloway and Williams the Welſh-man, 
ſpoke of by Kezling, are not at all to the Purpoſe ; the 
Welſh-man's Caſe was no Judgment; but neither in that 
nor in Holloway's was there any real perſonal Injury, on 
which a great Streſs is laid in all theſe Queſtions. 

The Purſuers mention an other Caſe ftated, but never 
adzudged, A Perſon Nen at Fowls with Intent to ſteal 


2 them, 
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them, accidentally kills a Man, that will be Murder. This 
perhaps may be juſtly doubted; ſure it would be too ſe- 
vere; but ſuppoſing it were ſo, tis of no Importance. 
Stealing, even of Fowls, by the Law of England, is Felo- 
ny of Malice prepenſe, and where a Man attempting to 
commit one Felony, does another, there is little Doubt but 


in ſtrict Law he is guilty of the Felony committed; but 


what is that to the Caſe of a Provocation by a real Injury? 

The Purſuers have quoted the Authority of Yoet, and a 
Deciſion obſerved by him from Sande, to prove, That where 
one Man was intended to be killed, and another ſlain, the 
Crime is capital, in which, no Doubt, Yoet differs from man 
as learned Lawyers, who are of the other Side: But his Opt- 
nion and that of Sande's, is obviated by what is already 
faid ; it is only in the Caſe of no Provoca ion, or real In- 
Jury on the Part of him who was deſigned to be killed. And, 
240. Tis always taken for granted by Voet, and all who 
are of that Opinion, That the Defign of murdering the Per- 
{on intended to be invaded, do appear, and is proved; but 
we have already ſhown, that cannot be ſaid in the pre- 
ſent Caſe. | 

The purſuers pretended, That there was a Circum- 
ſtance in the Libel, which implied Malice againſt the Earl 
of Strathmore, viz. That the Thruſt given, was fol- 
lowed by a ſecond Puſh : But as there is nothing in this 
Fact, it may be the Subject of Imagination, but can ne- 
ver be the Subject of Proof, unleſs it were pretended, as 
it is not, That the Pannel drew back or out his Sword, 
and made a ſecond Thruſt, which will appear not to be 
true, from the Nature of the Wonnd, and the Thruſt 
will be found to have been ſo momentary, that it was 
impoſſible. 2do. If any Thing like that happened, it will 
appear, that there was no more in it, but the Pannel's 
ſtaggering or moving the Sword, by his Weight leaning 
upon it. 37/0, There is no Releyancy in it at all, — 


(610090 , 
Fact being, That the Pannel puſhed as at Bridgeton, and 
no Circumſtance will make it appear, that he knew he 
had touched the Earl of Strathmore, till ſometime after the 
Fatality was perfected. | 

The Pufſuers further pretended, That as they had li- 
belled Malice, they would prove it from other antecedent 
Facts, that had happened ſome Time before, whereby it 
would” appear, that there was Enmiry betwixt the Defunct 
and the Pannel. | 

It is anſwered for the Pannel, 17%. That no ſuch Facts 
being libelled, nor, to this Minute, condeſcended upon, 
either in the Debate or Information, they can, by no 
Means, enter into the Proof, otherways the bigbeſt In- 
zuſtice would be done to the Pannel, in this and every 
{ach Caſe ; for, if the pretended Facts, inferring Malice, 
had been libelled, then it would have been competent to 
the Pannel, to have elided the ſame, by a proper Proof, to 

ſhow that they inferred no Malice on his Part; he might 
have proved Diffimulation or Reconciliation, and would 
have — prepared for that Purpoſe. But where ſuch 
Facts are concealed, and may have happened at an un- 
known Diſtance of Time, *tis impoſſible the Pannel can be 
prepared with proper Evidences. And tho? it is ſufficient 
in an Indictment, to libel Malice in General, in Order to 
make a Relevancy; yet then, it is always underſtood, that 
the Purſuer intends no more, than the preſum'd Malice a- 
rifing from the Fact libelled ; neither can ſach Proof come 
in, under the Head of Art and Part, becauſe that can on- 
ly have Regard to ſuch Facts as happen at the Time of 
committing the Action complained of and ſuch as import 


a Share in the Action; but cannot reach to pretended Qua- 
I of Malice, that happened, the Lord knows 
when. | | ; 
In the next Place, the Pannel offers to exclude all pre- 
tence of former Enmity, by proving, That for ſome Time 
before, they bad met from Time to Time, occafionally, 


with 


) 
without any Marks of Enmity, but all the ſeeming Re- 
quiſites of Friendſhip and Civility interveening; and par- 

_ ticularly, that that very Day, they had dined together, af- 
terwards drunk together for a conſiderable Time, and vi- 
fited together, in the Lady Auchterhouſe's, a common Re- 
lation, with all Appearances of Friendſhip; and that the 
deceaſt Earl had kindly invited the Pannel and his Fa- 
mily, to come and viſit him and his; and made a Challenge 
of Kindneſs of it, that he was too great a Stranger. In 
the Caſe of Enmity, the divine Law it ſelf determines, 
when Hatred is to be preſumed, and when not. WYho/o 
killeth his Neighbour ignorantly, whom he hated not in 
Time paſt, In the Hebrew, from Tefterday, the third Day-; 
or, as in the Latin Tranſlation, qui heri & nudius tertius 
uullum odium contra eum habuiſſe comprobatar ; ſo that rhe 
very Friendſhip that paſſed that Day on which the un- 
happy Accident happened, excludes all Pretence of for- 
mer Enmity, ſuppoſe there had been any ſeeming Diffe- 
rences, of which the Pannel is not conſcious, far leſs of Ma- 
lice, or any capital Enmity that ever was. 

Upon the Whole, tho? this fatal and melancholy Accident, 
which gives Occaſion to the Trial, does and muſt ly 
heavy on the Mind of the Pannel, and produce the ſtrong- 
eſt Sorrow and Regret, in all that had the Honour to- 
know the deceaſt Earl; yet the puniſhing the Pannel capi- 
tally, for an Offence wich happened Caſu magis quam 
voluntate, would be a very rigorous Extention of the Late. 

It is plain trom what is above ſaid, That culpable Homi- 
cide, both by our Law and Practice, is puniſhable only 

arbitrarly, and comes under the genera] Deſcription of 
caſual Homicide in the Act 1661. no Caſe can be more 
pitiful or favourable than this, where the Death happen- 
ed to a Perſon noways intended to be hurt; and there- 
fore, *tis hoped your Lordſhips will ſuſtain the Defence 
pled, relevant to ręſtrict the Libel to an arbitrary Puniſhment, 

RO. DUNDAY. 
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ABSTRACT of ſome Actsof PARLIAMENT, _—_ 
in the cery Words of the STATUTES themſelves. "» 
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or throw ludda ine Thau't-inella 3 and gif it be found korethought 

Fellony ---- the Life and Goods of tbe Treipatler, to be in the 

King's Will : ---- And gif the Trecpaſs be done of ſudden Thau'd- = 

mella, the Party skaith'd ſhall fellow, and the Party Tranſgreſſor > 
defend, after the Courſe of the old Laws of the Realm. 5 


Fa. I. Parl. 6. Ad 95. Entituled, The Man/layer ſild be 
purſued untill he be put furth of the Realm, or brought 
again to the Place of the Slauchter. 
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The Act appointing the Method of purſueing Manllapers, ; 
Statutes, That gubairever be bappenis to be takin, that Schireffe, 9 
Suart, or Pailie of the Regality, ſall ſend him to the Schi- | 1 

' reffe of the nixt Schireffedome, the quhilk ſal receive him, and ED : 
| end bim to the nixt Schireffe, and ſwa foorth from Schirefſe ts 
| Schireffe, qubill he be put to the Schireffe of the Schire, where the 3 
Derde was done, and there ſall the Law be miniſtred to the Party: 4 
And gik it be fozetbonght Felony, he ſall die therekoze. 'F 


Ja. I. Parl. 6. Act 95. Entituled, Of I:qai/ition of Fore- 
thought Fellony, 76 be taken by ane Aſſize. 

It ſtatutes, That the Dſſiciars ( 1. e. the Fudges ordinary) foall 
give them the Knowledge of an All ze, whether it he lozethought 
Felony, or fuddenly done: And gif it be luddenly done, de- 
maine them as the Law treats of before; and of it. be fore 


thought Felony, --=-» demain them as Lay will. 
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Exped ient in this preſent Parliament, for the flanching of tbe 
Slauchters in Time coming, quhairever Slauchter is committed on 
forer,ought Felony; and the Committer of the ſaid Slauchtey 
paſis and puttis him in Girth, for the Saftie of bis Perſon. The 
Schireffe ſall come to the Ordinar, in Places quhair he lyes under his 
Juri ſdidtion, and in Places exempt, to the Lords Maiſters of the Girth, 
and let them wit, that fick a Man has committed ſick a Crime, on 
forethougit felony, Tanquam inſidiator & per induſtriam, 
For quiilk the Law grants not, wor leaves not fic Perſons to joyis the 
Immunities of the Kirk ;. and the Schireffe ſal require the Ordinar, 

to let a Knowledge be taken be an Allize , on fifteen Days, quhid⸗ 
der it be forethought felony or not. Aud if it be founder 
forethought felony, to be puniſßed after the Kings Laws; and 
if it be founden Suddantie, to be refforid again to the Freedome 
and Immunity of Hally-Rirk and Girth, RES 


Fa. IV. Parl. 3d. Act 28. Entituled, Auen: Man/layers taken 
or Fugitive. ; AE RS 


Statutes, That where any Man happens to be ſlain within the Realm, 
the Manſlayer ſhall be purſued (in a certain Manner and wherever he 
happens to be overtane, That the Schireffe ſall incontinent Pl nd him 
to the mxt Schirefſe and ſo furth, qubil be be put to the Schireſfe of 
the Schire quhair the Deed was done; and there ſall Fuſtice be incou- 
tinent done; And giff it be korethought Fellony to die therekoze. 
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EV. f . AQ 23. Entituled, The Maiftersof the Girth 
ſuld make Deputes, quba ſuld deliver Male-faBoures, 
| o rhat may not bruik the priviledge thereof. 


. 6] Statutes, That they ſhould be bolden in all Time comeing, to de- 

luver all Committers of Slaughter upon Fozethought Fellony, that 
— = Tt rai the Priviledge thereof, conform tc the Common” Law, and 
the Ad of Parliament made thereupon of before to the King's Oficiart, 
askand and deſireand them to underly the Law. | 
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Follows the intire Act of CHARLES zd, Par, fłſt, 
Chap. 22. Entituled, Concerning the ſeveral De. 
grees of CASUAL HOMICIDE, | 


Our Sovereign Lord, with Alvice and Conſent of the Eſtates of this 
preſent Parliament for removing of all Queſtion and Doubt that may 
Jariſe beregſter in Criminal Purſuits for Slaughter, ſatutes and ordains, 
hat the Caſes of Homicide after following, viz, Caſual Homicide, Ho- 
micide in lawful Defence, and Homicide committed upon Theeves and 
8 Robbers breaking Houſes in the Night ; or in Caſe of Homicide the Time 
of Maſterful Depredation, or in the Pur ſnit of denounced or declared 
8 Rebels for Capital T1iines, or of ſuch who aſſiſt and defend the Rebels 
and maſterful Depredators by Arms, and by Force oppoſe the Purſuit and 
3 apprebending of them, which ſhall happen to fall ot in lime coming, nor 
8 any of them, (hall not be puniſhen by Death: And that nytwithRanding 
of any Lawsor AI of Parliament, or any Practick made heretofore or 
obſerved in puniſhing of Slaughter: But that the Manllayer, in any 
of ths Caſes aforeſaid be aſſoillied from any Criminal Purſute purſued a- 
gainſt him for his Life, for the ſzil Staugiter, before any Fudge Cri = 
minal within this Kingdom. Providin; a'ways, That in the Caſe of Ho⸗ 
micide ca ua, and of Homicide in Defence, notwithſtanding t hat the 
Slayer is by this Act free from Capital Puniſhment, yet it Hall be 
leaſum to the Criminal Fudge, with Advice of the Council, to fine bim in 


bis 


flies to Girth and others Treſpaſſes that breaks the ſame, and may | 
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5¹⁸ Means, 10 the Uſe of the Defunct's Wiſe and Fair, oy weave o : 
Ain, er to imriſon him. And bis, Majefty, with Advice foreſaid, de 
clares, That xl Deciſous given conform to this Aot, ſuce the thirteenth o 
February 1649 Tears, Pall. he as ſufficigrt to ſecure all Parties intereſſed 
av if thts prefert Act had been of that Date ; and that all Caſes to be 
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; gecided' by any. Judges of this Kingdom, in Relation to caſual "Homicide 


11 Defonge;.. committed at any Time beretofore, Hall be decided as is as 
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